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Habitat Conservation Plans:   
Frayed Safety Nets or Creative Conservation Partnerships? 
 

Robert D. Thornton 

Few environmental issues generate as much controversy as does the protection of endangered species on 
private land.  Oft -repeated statistics illustrate the problem.  Ninety percent of the listed endangered and threatened 
species have habitat on private land; two-thirds of listed species have over sixty percent of their total habitat on 
private land.  One study concludes that “endangered species on private land appear to be faring much worse than 
their counterparts on federal land.”  D. Wilcove et. al., Rebuilding the Ark:  Toward a More Effective Endangered 
Species Act for Private Land, 28 ENVTL. L. REP . 10701 (1998).   

Yet, the government cannot force landowners to dedicate property for the protection of wildlife, restore 
habitat or to otherwise manage their property to benefit endangered species.  It is generally acknowledged that the 
Endangered Species Act’s (ESA) primary regulatory handle on private activity, the “taking” prohibition (16 U.S.C. 
§ 1538), cannot alone achieve the objectives of the Act.  See National Academy of Sciences Committee on Scientific 
Issues in the Endangered Species Act, Science and the Endangered Species Act 78-92 (1995); R. Noss, D. Murphy, 
and M O’Connell, The Science of Conservation Planning 1-2 (1997).   

Endangered species protection using the “take” prohibition of section 9 of the ESA faces a litany of 
difficulties.  To enforce section 9, the government bears the difficult burden of proving that an activity results in the 
actual death of, or injury to, a listed species.  See Babbitt v. Sweet Home Chapter of Communities for a Greater 
Oregon, 515 U.S. 687 (1995).  The take prohibition does not reach activities on land that is unoccupied by 
endangered species even if the land has other important environmental values.  

Section 10 of the ESA (16 U.S.C. § 1539(a)(1)(B)) authorizes the federal wildlife agencies (Fish and 
Wildlife Service or FWS, National Marine Fisheries Service or NMFS) to permit the take of endangered species 
incidental to otherwise lawful activities.  Section 10 requires the permit applicant to prepare a habitat conservation 
plan (HCP) satisfying the standards of the Act.  The wildlife agencies may issue the permit if they conclude that: 

• the HCP minimizes and mitigates the impacts of the taking "to the maximum extent practicable”; 

• the applicant “insures” that adequate funding for the plan will be provided; and 

• the taking will not reduce the likelihood of the survival and recovery of the species in the wild. 

For a discussion of the origins of section 10, see R. Thornton, Searching for Consensus and Predictability:  Habitat 
Conservation Planning Under the Endangered Species Act of 1973, 21 ENVTL. L. 605 (1991).  Detailed regulatory 
guidance issued by the agencies interprets and expands on the statutory standards.  FWS and NMFS, Endangered 
Species Habitat Conservation Planning Handbook (Dec. 2, 1996) (HCP Handbook); Addendum to the HCP 
Handbook, 64 Fed. Reg. 11485 (March 9, 1999).   

Against this background and increased political antagonism to the ESA, in 1994 the Clinton 
Administration, through Secretary of the Interior Babbitt, embarked on an ambitious program of administrative 
reforms to promote habitat conservation on private land.  The reforms included the “safe harbor” policy and 
candidate conservation agreements.  But HCPs and the related Assurances Rule are the centerpiece of the Babbitt 
reforms.  63 Fed. Reg. 8860 (1998), codified at 50 C.F.R. §§ 17.22(b)(6) (1999).   

According to a key player in Babbitt Interior Department, the reforms represent an effort to reinvent the 
ESA – “transforming a statute that was originally designed as a species-by-species ‘emergency room’ regulatory 
tool or safety net into a comprehensive vehicle for regional multi-species habitat planning in collaboration with state 
and local governments, private landowners and other interest groups.”  G. Frampton, Ecosystem Management in the 
Clinton Administration , 7 DUKE ENVTL. L. & POLICY 39, 40 (1996).  Whether the reforms will be successful is 
highly uncertain.  The continued viability of the reforms depends on the level of political support for them and also 
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depends on the results in pending litigation challenges to the reforms brought by elements of the environmental 
community. 

Reduced to their essence, the Babbitt reforms encourage landowners voluntarily to commit to the protection 
and management of endangered species habitat in return for a degree of economic and regulatory certainty regarding 
the cost of species and habitat protection.  The Assurances Rule, for example, provides that “no additional land use 
restrictions or financial compensation will be required of the permit holder with respect to species covered by the 
permit, even if unforeseen circumstances arise after the permit issued indicating that additional mitigation is needed 
for a given species covered by the plan.”  63 Fed. Reg. at 8859.  If additional measures are required to protect a 
species, the government may undertake these activities at its own expense.  Assurances apply only to species that are 
sufficiently covered in the conservation plan, and only where the conservation plan is being properly implemented. 

The legislative history of the 1982 amendments to the ESA provides the legal foundation for the 
Assurances Rule.  See H.R. Conf. Rep. No. 97-835 at 28 (1982).  Secretary Babbitt vividly articulated the policy 
rationale for the rule: 

If we are going to make this Act work on the ground in the real world, and ask 
timber companies and developers to make those kinds of concessions . . . ., 
we’ve got to establish one simple common-sense principle, and that is one bite 
at the apple – take a good one – thrash it out, then say to the developer, “Okay, a 
deal is a deal.”   
 

Bruce Babbitt, Address to the National Press Club Luncheon (July 17, 1996).   

Enacted in 1982, the HCP provisions of the ESA (16 U.S.C. § 1539(a)(1)(B)) remained moribund for 
twelve years.  Between 1982 and 1994, fourteen HCPs were approved.  Most of these plans addressed only a few 
species and a limited amount of habitat.  After the announcement of the Babbitt reforms, the use of HCPs 
skyrocketed. Two hundred HCPs were approved between 1993 and March 1997; in 1997 an additional 200 
additional HCPs were in some stage of development.  Today, HCPs covering millions of acres of land are under 
development in every portion of California and many other parts of the West. 

The numbers tell only a portion of the story.  Over the last two decades, HCPs have become increasingly 
complex and sophisticated.  They have grown from the relatively small scale of the first HCP (3,000 acres) to large-
scale regional plans covering dozens of species over millions of acres.  The San Diego Multi-Species Conservation 
Plan, for example, addressed eighty-five species on several hundred thousand acres and involved negotiations with 
FWS, two state agencies, nine city and county jurisdictions and representatives of several thousand landowners and 
local environmental and community groups. Over seven years in the making, the San Diego HCP is not yet complete 
as several of the more specific sub-area plans are still in development. 

In contrast to the mid -1990s, in recent years the pace of HCP approvals has slowed dramatically.  In 1999, 
only fourteen HCPs (including amendments) were approved in the entirety of FWS Region 1 (California, Oregon, 
Washington, Nevada, Idaho, Hawaii).  Despite the listing of a number of salmonid species on the northern and 
central California coast years ago, the NMFS has approved only one HCP covering salmon and steelhead in the 
entire State of California (the Pacific Lumber Company HCP).   The very stringent conservation standards included 
in the Pacific Lumber Company HCP have deterred other landowners within the range of listed salmon and 
steelhead from initiating conservation plans.  The fact that other timber operators on the West Coast have not 
prepared HCPs is itself powerful evidence that the taking prohibition of section 9 cannot, by itself, promote habitat 
conservation on private land.   

The downturn in HCP development is due to a variety of factors including the sheer complexity of many of 
the plans, the absence of adequate public funding for plan development and implementation, regulatory uncertainty 
about the political and judicial future of the Babbitt reforms, and environmental community antagonism to the 
Babbitt reforms.  Landowners are apoplectic at the prospect that the mere initiation of a habitat conservation 
planning effort will trigger section 7(d) of the ESA and prohibit any development activity during the HCP planning 
process (a “process” that may last as long as ten years).  16 U.S.C. § 1536(d); Environmental Protection Information 
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Center v. Pacific Lumber Company, 67 Fed.Supp.2d 1090 (N.D. Cal. 1999) (preliminarily enjoining timber harvest 
plan during preparation of habitat conservation plan); c.f. Southwest Center for Biological Diversity v. U.S. Forest 
Service, 82 F.Supp.2d 1070 (D. Ariz. 2000) (denying motion to enjoin grazing on national forest pending 
completion of consultation with FWS). 

Environmental Criticism of Babbitt Reforms 

Having once embraced the importance of regulatory incentives to promote conservation on private lands, 
influential segments of the environmental community reversed course and initiated a full court political and legal 
press against the Babbitt reforms.  See, e.g., T. Mueller, Natural Community Conservation Planning:  Preserving 
Species or Developer Interests, 14 ENDANGERED SPECIES UPDATE (1997).  For example, the National Wildlife 
Federation successfully challenged a HCP in northern California that was many years in the making.  National 
Wildlife Federation v. Babbitt, 128 F.Supp.2d 1274 (E.D.Cal. 2000).  Legal challenges are pending against the 
Assurances Rule and the multi-species conservation plan in San Diego County.  Even in those cases where the 
environmental community supports a HCP, they are seeking to re-open HCP negotiations through the designation of 
critical habitat.  These groups argue that critical habitat requirements trump any assurances provided the landowners 
in the HCP.   

The views of the environmental community on these issues are not monolithic.  Respected voices in the 
environmental and academic communities continue to support many of the Babbitt reforms.  O. Houck, On the Law 
of Biodiversity and Ecosystem Management, 81 MINN. L. REV. 869 (1997); M. Bean, The Endangered Species Act 
and Private Land:  Four Lessons Learned from the Past Quarter Century, 28 ENVTL. L. REP . 10,701 (1998); Noss 
et. al., supra, at 63-66.  Even some of Secretary Babbitt’s most vocal critics acknowledge the impressive benefits 
associated with large-scale HCPs.  L. Hood, Frayed Safety Nets: Conservation Planning Under the Endangered 
Species Act (Defenders of Wildlife 1999).    

Six complaints about HCPs are often articulated by elements of the environmental community: 

• HCPs should be required to meet a “recovery” standard – not just mitigate impacts and ensure 
survival; 

• The agencies should be able to impose additional mitigation require ments on HCP applicants in 
the event of new information or unforeseen circumstances; 

• If “no surprises” assurances are provided, the extent of the assurances should vary in relation to 
the level of conservation provided by the HCP; 

• HCPs should commit to specified biological objectives and the plans should be reopened if the 
biological objectives are not met; 

• HCPs should include scientific peer review; and 

• The environmental community should have a greater seat at the table in HCP negotiations. 

The environmental community principally cites to a study of HCPs sponsored by the American Institute of 
Biological Sciences to support their claim that HCPs are often scientifically deficient.  P. Kareiva, et. al., Using 
Science in Habitat Conservation Plans, www2.nceas.ucsb.edu/admin/db/web.plist (1999).  Headed by Dr. Kareiva 
and conducted by graduate students across the country, this study evaluated the extent to which scientific data and 
methods were used in developing a selected set of forty-three HCPs.  The Kareiva study is commonly 
mischaracterized.  Contrary to claims by many in the environmental community, it does not condemn HCPs, nor did 
it attempt to evaluate the adequacy of HCPs.   

The study criticized a number of HCPs for not adequately compiling and utilizing biological data and for 
not requiring monitoring of the effectiveness of the HCP conservation strategies over time.  Not surprisingly, many 
of the study’s criticisms focused on older and smaller HCPs that did not reflect recent changes in policy.  Ironically, 
the Kareiva study has itself been criticized for not utilizing appropriate analytical techniques.  See U.S. FWS 
comments on Karevia Study at http://endangered.fws.gov/hcp/response.htm.   
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Five-Point Policy and Permit Revocation Rule 

The federal wildlife agencies took the environmental community criticisms to heart.  In 1999 the agencies 
published an addendum to the HCP Handbook  that provided policy guidance (the Five-Point Policy) to address 
many of the issues raised by the environmental community.  65 Fed. Reg. 35242 (June 1, 2000).  The Five-Point 
Policy addresses (1) biological goals and objectives; (2) adaptive management; (3) compliance monitoring and 
effectiveness monitoring; (4) permit duration; and (5) enhanced public participation.  To a great extent, the Five-
Point Policy reflects the elements of the more recent and sophisticated HCPs (e.g., specific biological goals and 
objectives and detailed monitoring to allow the agencies and the public to determine whether the HCPs are 
achieving the stated goals).  See summary of several HCPs in Hood, Frayed Safety Nets, at Appendix C.  While 
stopping short of adopting the environmental proposal in their entirety, the Five-Point Policy changes the HCP 
Handbook  in several important respects to impose more rigorous standards on HCPs.   

The HCP Handbook  and the Five-Point Policy endorse the use of adaptive management in HCPs.  As 
defined by the federal wildlife agencies, adaptive management is a “method of for examining alternative strategies 
for meeting measurable biological goals and objectives, and then, if necessary, adjusting future conservation 
management actions according to what is learned.”  65 Fed. Reg. 35252 (June 1, 2000).   

There is an obvious tension between adaptive management and the Assurances Rule.  The Assurances Rule 
contemplates that additional mitigation demands will not be imposed on the landowner in the event of unforeseen 
circumstances.  Adaptive management contemplates that HCP conservation strategies will be adjusted as new 
information is developed. 

The Five-Point Policy attempts to reconcile these two concepts.  It provides that HCPs using adaptive 
management “should clearly state the range of possible operating conservation program adjustments due to 
significant new information, risk, or uncertainty.  This range defines the limits of what resource commitments may 
be required of the permittee.”  65 Fed. Reg. 35253 (June 1, 2000).  Despite this guidance, the wildlife agencies are 
reluctant to agree to limits on adaptive management strategies. 

In another mid-course correction, the FWS modified the rules governing revocation of permits to state 
explicitly that the Service may revoke its approval of a HCP “as a last resort in the narrow and unlikely situation in 
which an unforeseen circumstances results in likely jeopardy to a species covered by the permit.”  65 Fed. Reg. at 
6198 (Feb. 11, 2000).  This regulatory clarification cuts the legs out from under the pending legal challenge to the 
Assurance Rule.  This challenge, brought by a coalition of environmental organizations, argues that the Assurances 
Rule violates the wildlife agencies’ duty to insure that their actions are not likely to jeopardize the continued 
existence of endangered species.  16 U.S.C. § 1536; Spirit of the Sage Council et. al. v. Babbitt, D.D.C. No. 
1:98CV1873 (EGS) (motions for summary judgment pending as of June 2001).   The permit revocation rule responds 
to the Spirit of the Sage claims by stating explicitly that incidental take permits (ITPs) can be revoked if the 
implementation of the HCP, through no fault of the permit applicant, will result in jeopardy to a covered species.   

Thus, the permit revocation rule also undermines to some extent the promise of the Assurances Rule.  
Under the Assurances Rule, once the FWS approved a HCP and ITP, it could not revoke the permit due to 
unforeseen circumstances without the consent of the permittee.  The permit revocation rule modified the Assurances 
Rule to allow the Service to unilaterally revoke an ITP.  The jury is out on whether this change will undermine the 
powerful incentives provided through the Assurances Rule and, in the process, send us back to the endangered 
species wars of a decade ago.  Landowners fear that the wildlife agencies will use the threat of permit revocation to 
leverage them to “voluntarily” agree to the imposition of additional mitigation requirements. 

The landowner community is also concerned that the permit revocation rule is symptomatic of a growing 
effort to eviscerate the Babbitt reforms.  If this effort succeeds, landowner interest in long-term, large-scale HCPs is 
likely to become a thing of the past.  At a minimum, any sophisticated landowner is going to be extremely reluctant 
to commit to long-term habitat protection and management in advance of the time that the ITP is effectively 
“vested” through the completion of development.  Landowners will likely insist that conveyance of legal interests in 
habitat to the agencies be phased with the vesting of development rights.  This is particularly the case because of 
complex legal issues concerning enforcement of “no surprises” assurances against the government.  See J. Melious 
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and R. Thornton, Contractual Ecosystem Management Under the Endangered Species Act:  Can Federal Agencies 
Make Enforceable Commitments?, 26 ECOLOGY L.Q. 489 (1999).   

Enforcement of regulatory assurances by the government is bedeviled by two problems.  First, if the 
government can change the underlying law and then claim that the change excuses it from meeting its contractual 
obligations, any long-term assurances would be of dubious value.  Second, if the agencies can defend contractual 
lapses by relying on the doctrine of sovereign immunity, the value the regulatory “assurances” is significantly 
diminished. 

Fundamentally, the Assurances Rule is a risk-shifting device.  Contrary to the assertion of many of its 
critics, the Assurances Rule does not ignore the reality that unforeseen events (fires, floods, disease, earthquakes) 
happen in the biological world.  The Assurances Rule simply shifts some of the risk of mitigating for the impacts of 
future unforeseen events on endangered species from landowners to the federal government (i.e., the public at large).  
Some have argued that while risk shifting is necessary and appropriate to promote habitat conservation, there is a 
need for a form of “risk insurance” to fund the cost of the risks shifted to the public.  G. Thomas, Incorporating 
Adaptive Management and the Precautionary Principle into HCP Design, 18 ENDANGERED SPECIES UPDATE 32, 39 
(2001). 

The United States Supreme Court has made it clear that regulatory risk-shifting agreements represented by 
the Assurances Rule are enforceable.  United States v. Winstar Corp., 518 U.S. 839 (1996).  The Winstar decision, 
however, creates a complex maze that landowners must carefully navigate if they are to obtain reasonable comfort 
that agreements under the Assurances Rule will be enforceable against the government.  Elements within the federal 
agencies are attempting to make the maze impenetrable. 

At the height of the savings and loan crisis, the Federal Savings and Loan Insurance Corporation (FSLIC) 
entered into contracts with healthy thrifts to encourage them to take over the obligations of failed thrifts.  As part of 
this bargain, FSLIC agreed to certain accounting rules to allow supervisory goodwill to be counted toward 
satisfaction of regulatory capital requirements.  Two years later, Congress altered the bargain by repealing FSLIC’s 
“supervisory goodwill” treatment.  Many formerly healthy thrifts fell out of compliance with capital requirements 
and sued the government for breach of contract. 

In Winstar, the Court held the government to its original bargain and made the government liable for 
damages for breach of the agreement.  It rejected the government’s defense founded on the “unmistakability 
doctrine” (i.e., that the contract was unenforceable because it did not waive the government’s sovereign immunity in 
unmistakable terms.).  While acknowledging that “a contract with a sovereign government will not be read to 
include an unstated term exempting the other contracting party from the application of a subsequent sovereign act,” 
the plurality found that the unmistakability doctrine does not apply unless enforcement of the government’s 
contractual obligation would “block the exercise of a sovereign power of the Government.”  Id. at 879.  The Court 
reasoned that the savings and loan contracts were enforceable if the contracts can be “reasonably construed to 
include a risk-shifting component that may be enforced without effectively barring the exercise of” sovereign 
powers.  Id. at 881.  It stated: 

If . . .  the sovereign acts doctrine permits the Government to abrogate its 
contractual commitments in ‘regulatory’ cases even where it simply sought to 
avoid contracts it had come to regret, then the Government’s sovereign 
contracting power would be of very little use in this broad sphere of public 
activity. . . . .‘[T]he right to make binding obligations is a competence attaching 
to sovereignty.’ 

Id. at 894 n.38 (quoting Perry v. United States, 294 U.S. 330, 353 (1935)).   

There are many similarities between the Winstar type contracts and HCP agreements implementing the 
Assurances Rule.  The Assurances Rule, like the agreements at issue in Winstar, is a risk-shifting device to entice 
non-federal parties to protect endangered species and their habitat in return for a commitment by the federal 
government that additional obligations will not be imposed in the event of unforeseen circumstances.  The 
government entered into the Winstar contracts because it wanted the healthy thrifts to take on the obligations of 
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failed thrifts and avoid expenditures of public funds.  Similarly, in HCP agreements, landowners agree to take on 
conservation and management responsibilities that could not be carried out effectively by the federal government 
alone.  Unlike the Winstar contracts, however, HCP agreements typically preclude monetary damage remedies.  If 
private parties’ only remedy for breach of the HCP agreements is to sue for specific performance, federal agencies 
may argue that the agreements constitute an impermissible surrender of sovereignty.  The case law is entirely 
confused on whether private parties can obtain specific performance against the government.  See Melious and 
Thornton, supra, at 524-540. 

In summary, parties to HCP agreements must be aware of the extent to which the agencies can or cannot be 
bound by their promises.  Winstar provides a strong argument that the federal government cannot renege on its 
obligations with impunity. 

The Future of Habitat-Based Plans 

HCPs in the Pacific Northwest and in southern California in the early 1990s introduced the concept of 
“habitat-based” conservation plans.  Habitat-based HCPs focus “on specific types of habitat rather than on a 
particular listed species.  This approach may address all species within habitat-types within the plan area, or habitat-
types in conjunction with a specific list of species that will be covered by the permit.”  HCP Handbook at 3-38. 

The wildlife agencies approved habitat-based, forest management HCPs in northern California and 
Washington State.  In southern California, the FWS approved habitat-based HCPs for the coastal sage scrub 
community in San Diego County and Orange County.  These Natural Community Conservation Plans (or NCCPs) 
used "target" or "indicator" species as planning surrogates for a larger list of species that occupy the coastal sage 
scrub ecosystem.  A committee of nationally recognized conservation biologists chaired by Dr. Dennis Murphy, past 
President of the Society of Conservation Biology, endorsed the target species approach.  See Noss, et. al., supra,  at 
137-142. 

The biological rationale for this approach is that the gnatcatcher and the other target species are strongly 
associated with coastal sage scrub habitat in southern California, and thus, the adequacy of the protections for the 
target species will be a test of whether the HCP has adequately addressed the conservation of the coastal sage scrub 
system.   

Unfortunately, in the face of environmental criticism, the federal wildlife agencies are moving away from 
their prior endorsement of habitat-based HCPs.  Citing language in the 5-Point Policy and the preamble to the 
Assurances Rule, the agencies now assert that HCPs must individually address all covered species to receive an ITP. 
Ironically, the Kareiva study (often cited by critics of HCPs) endorsed the habitat-based approaches to HCPs: 

Theoretically, information about habitat quality and quantity can be related in a 
rigorous, scientific manner to population status for a particular species and in 
this way, habitat characteristics can legitimately be used as a proxy for missing 
information on population status.  Overall our MANOVAs [analysis of variance] 
show positive effects of habitat based planning on the scientific quality of HCPs.  
. . . .  [T]hese results suggest that habitat-based has not resulted in lower 
scientific quality in HCPs and may in fact result in better, more scientifically 
defensible planning efforts. 

Kareiva, supra, at 36.  In addition, elements of the environmental community acknowledge that large-scale habitat-
based plans are superior to HCPs focused on individual species.  G.  Thomas, Habitat Conservation Planning; Where 
Property Rights and Biodiversity Converge, 17 ENDANGERED SPECIES UPDATE 139, 141-144 (2000). 

Emergence of Market-Based Plans 

Most of the HCPs developed to date have relied on command and control regulatory mechanisms.  
Typically, biological consultants identify areas that are the highest priority for future preservation.  In the case of 
urban development HCPs, lines are drawn around these areas prohibiting or greatly restricting development in the 



 7

proposed preserve areas.  Landowners developing habitat outside of the preserve areas are required to contribute to 
the acquisition of the preserves – usually through the payment of development fees.  This model can work fine as 
long as the owners of land within the preserve areas are willing participants.  Often, this is not the case.  Unless the 
agencies are prepared to acquire all private parcels within the preserve areas at fair market value without deducting 
for constraints imposed by the ESA, the HCP soon devolves into a zero sum game with distinct winners and losers.   

The HCP process needs a new approach to address this problem – an approach that eliminates the zero sum 
game problem by allowing landowners that own valuable habitat to realize economic value from the conservation 
and enhancement of that habitat.  One approach, proposed in Kern County, California, is a market-based system that 
would allow landowners to create conservation credits by dedicating or enhancing habitat and then sell those credits 
to developers as mitigation for impacts on wildlife habitat.  Using this approach, the preservation system would 
emerge from market-based transactions rather than command and control zoning regulations.   

The market-based approach could be structured to provide strong incentives to landowners to restore 
habitat on their property to make money.  Encouraging restoration holds out the promise of expanding the balance of 
wildlife habitat and alleviating emotional fights over the development of the last remaining endangered species 
habitat in an area. 

The approaches to market-driven solutions are potentially numerous.  Over the last few years, we have seen 
the emergence of increasingly sophisticated and elegant market systems to encourage habitat conservation.  See T. 
Olson, D. Murphy and R. Thornton, "The Habitat Transaction Method:  A Proposal for Creating Tradable Credits in 
Endangered Species Habitat", in Fishcher and Hudson, Building Economic Incentives Into the Endangered Species 
Act (Defenders of Wildlife 1993).  One HCP utilized another market-based approach to establish a “conservation 
bank” from which other landowners could purchase endangered species mitigation credits and obtain ITP authority.  
Kern Water Bank Habitat Conservation Plan (1997). 

For many years, the FWS has approved HCPs that authorize third parties to obtain incidental take authority 
through the operator of the HCP.  Typically, a local agency holds the ITP and landowners within the HCP area 
obtain “sub-permits” to carry out covered activities in accordance with the HCP.  Several HCPs have authorized 
third parties to "buy in" to the programs established by the HCP by paying a fee to the HCP operator.   

The buy-in approach has several major benefits.  It provides positive economic incentives for voluntary 
habitat conservation by private landowners.  It allows the formation of larger, more contiguous habitat preservation 
areas, by allowing third parties to fund the protection of habitat.  It also makes the conservation program financially 
feasible, by creating a source of funding for habitat acquisition and management.  In addition, it materially reduces 
the transaction costs of ESA compliance and saves valuable wildlife agency staff resources. 

In approving the Kern Water Bank HCP, the FWS recognized the similarity of mitigation banks and “buy-
in” HCPs by issuing a permit with the benefits of both approaches.  The Section 10 Permit for the Kern Water Bank 
allowed third parties to buy credits in the mitigation bank and thereby receive incidental take authorization – without 
the need to seek a separate Section 10 Permit.  Former FWS Director Jamie Clarke testified before the Senate 
Environment Committee that the Kern Water Bank HCP was a great example of the “creative partnerships” 
contemplated by Congress when it enacted the section 10 in 1982.   

Unfortunately, without a change in policy, it may no longer be possible to replicate such creative 
partnerships.  As interpreted by the office of the Regional Solicitor in California, the current HCP regulations may 
effectively preclude private conservation banks.  The provisions of 50 C.F.R § 13.25(d) provide for the transfer of 
incidental take authority and limited liability only for public conservation banks.  At the same time, the affirmation 
of FWS’ permitting rules published on January 22, 2001 states that section 13.25(d) does not prohibit private 
conservation banks and that there is flexibility in the permit structure for conservation banks.  Thus, the regulations 
need to be clarified if other private sector market-based banks are to emerge. 
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HCP Permit Issuance Criteria 

The Recovery Standard Debate.  The environmental community argues that HCPs should be required to 
meet a recovery standard, not just to minimize incidental take and avoid jeopardy.  As part of their attack on the 
Assurances Rule, the Spirit of the Sage plaintiffs argued that ITPs should be revoked whenever the permitted 
activity adversely affected recovery of a covered species.  The ESA, the Services’ HCP Handbook, and the case law 
could not be clearer that HCPs/ITPs are not required to advance recovery or provide net conservation benefits.  16 
U.S.C. § 1539(a)(2)(B)(iv) and (d) (establishing a no-jeopardy standard for ITP issuance); Friends of Endangered 
Species v. Jantzen, 760 F.2d 976, 982 (9th Cir. 1985) (HCP “went beyond the statutory” minimum when the HCP 
helped to recover or “enhance the survival of the Mission Blue butterfly”). 

The HCP Handbook states flatly that HCPs are not required to achieve recovery, though they are 
encouraged to contribute to recovery:  “Issuance of a section 10 permit must not ‘appreciably reduce’ the likelihood 
of the survival and recovery of the species in the wild.  Note that this does not explicitly require an HCP to recover 
listed species, or contribute to their recovery objectives . . ..”  HCP Handbook at 3-20 (emphasis in original).  
Although the law on this issue is clear, in practice, the wildlife agencies often require HCPs to improve the condition 
of the species addressed in the HCP.  For example, the NMFS defines the section 10 permit issuance criteria to 
require forest HCPs to achieve “properly functioning conditions” for salmon – not just to minimize and mitigate the 
impact of forestry practices on salmon.   

“Maximum Extent Practicable” and “Adequate Funding” Standards.  The ESA requires HCPs to 
minimize and mitigate impacts on listed species “to the maximum extent practicable.”  16 U.S.C. § 
1539(a)(2)(B)(ii).  HCP applicants are required to insure that “adequate funding for the plan will be provided.”  16 
U.S.C. § 1539(a)(2)(B)(iii).  Every HCP negotiation sooner or later devolves to a debate about how much is required 
of the landowner to satisfy these standards.  One court invalidated an ITP for a regional HCP, in part, on the grounds 
that the FWS did not adequately document that the HCP satisfied these regulatory standards.  National Wildlife 
Federation v. Babbitt, 128 F.Supp.2d 1274 (E.D.Cal. 2000). 

The court considered a regional HCP for the giant garter snake in the “Natomas Basin” north of 
Sacramento, California.  Like many urban development HCPs, the Natomas Basin HCP funded the conservation 
activities through a mitigation fee on new development in the plan area.  The HCP initially set the mitigation fee at 
$2,240 per acre, but provided for increases in the fee over time to cover increased conservation costs.  The HCP 
failed to discuss the practicability of higher fee levels.  The court held that the HCP administrative record should 
provide some basis for concluding that a higher fee would be impracticable.  The court noted that the record 
contained no economic analysis or discussion of mitigation fees in similar plans and circumstances.  Moreover, the 
court found that the record lacked evidence from landowners about the practicability of alternative fee levels.   

The court also found that the applicant failed to satisfy the “adequate funding” standard because of the 
potential that the mitigation fee generated by development in the plan area would be insufficient to mitigate the 
impacts of development.  The HCP area included portions of one city and two counties.  While the HCP 
conservation strategy anticipated participation by all three jurisdictions, only the city had agreed to adopt the HCP 
and implement the mitigation fee.  The court held that “where the adequacy of funding depends on whether third 
parties decide to participate in the Plan, the statute requires the applicant’s guarantee” of adequate funding.  Id.   

The more sophisticated HCPs require some level of security backing the mitigation commitments in the 
HCP Imple mentation Agreement.  Typically, the security takes the form of commitments by public agencies, trust 
deeds, letters of credit, bonds and other similar devices.  Very few, if any, HCPs, however, require security for the 
entirety of the cost of HCP implementation.  Clearly, the already high cost of HCPs will increase dramatically if the 
HCP applicants are required to provide formal security for all HCP implementation costs. 

The Critical Habitat Challenge   

The explosion in critical habitat designations is a major threat to the future of HCPs.  In the last few years, 
the wildlife agencies have designated tens of millions of acres of “critical habitat” in the West.  There are thirty-six 
million acres of critical habitat in California (thirty-six percent of the total land area of the State) for just twenty-one 
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of the 275 federally-listed species in California.  These designations are the direct result of a multi-year litigation 
strategy carried out by several environmental organizations. 

The critical habitat designations are just the first wave of a set of habitat designations that will almost 
certainly cover much of the remaining undeveloped private land in the West by the end of the decade.  With narrow 
exceptions, since 1978, the ESA has required the designation of critical habitat at the time of the listing of a species.  
16 U.S.C. § 1533(a)(3).  Nevertheless, as Murray Feldman and Mike Brennan discuss in their article in this issue, 
the federal wildlife agencies, in case after case, declined to designate critical habitat, arguing that the designation of 
critical habitat did not increase legal protection afforded endangered species under the “no jeopardy” requirements 
of  the ESA.  See M. Feldman and M. Brennan, The Growing Importance of Critical Habitat for Species 
Conservation, 16 NAT . RES. & ENV’T  88 (2001).  This regulatory interpretation is the linchpin of the wildlife 
agencies’ mantra that the designation of critical habitat does not impose any additional regulatory restrictions on 
private landowners and, therefore, does not result in any significant adverse economic impacts.  See, New Mexico 
Cattle Growers Assn. v.U.S. Fish and Wildlife Service, 248 F.3d. 1277 (10th Cir. 2001) [holding that FWS’s 
“incremental” approach to the evaluation of economic impact of critical habitat violates section 4(b)(2) of the ESA 
(16 U.S.C. § 1533(b)(2))]. 

Various environmental organizations filed over a dozen lawsuits challenging the federal agencies’ failure to 
designate critical habitat.  The lawsuits have been enormously successful and have resulted in numerous decisions 
that, in effect, order the agencies to designate critical habitat under very constricted deadlines set by the courts.  See 
Feldman and Brennan, 16 NAT . RES. & ENV’T  at 88.  FWS admits that the lawsuits are resulting in a “meltdown” of 
the endangered species program.   

In March 2001, the United States Court of Appeals for the Fifth Circuit started a process that may very well 
remove the linchpin of the wildlife agencies’ current approach toward the evaluation of the economic impacts of the 
designation of critical habitat and, in the process, undermine landowner interest in HCPs.  In an action challenging 
the Service’s decision not to designate critical habitat for the gulf sturgeon, the Fifth Circuit invalidated the 
Service’s regulatory interpretation of “adverse modification” as inconsistent with the ESA.  Sierra Club v. U.S. Fish 
and Wildlife Service, 2001 WL 258027 (5th Cir. (La.) March 15, 2001).  The Court reached this result by concluding 
that the ESA defines critical habitat in terms of effects on the recovery (as opposed to the survival) of a species.  
Environmental plaintiffs will certainly cite to the gulf sturgeon decision to support their claim that the ESA prohibits 
any activity within critical habitat that may impact the recovery of a listed species.   

In December 2000, the Natural Resources Defense Council filed litigation challenging the Interior 
Department’s decision to exclude military bases and HCP reserves in Orange and San Diego Counties from the 
designation of critical habitat for the California gnatcatcher.  Natural Resources Defense Council v. U.S. Dep’t of the 
Interior, No. CV 99-5246 SVW (C.D. Cal.).  NRDC’s action raises many of the same arguments considered in the 
gulf sturgeon case.  The NRDC lawsuit seeks to reverse the exclusion of the U.S. Navy facilities at Camp Pendleton 
and Miramar Air Station in San Diego County and the Orange County and San Diego County habitat reserves from 
the gnatcatcher critical habitat.  The FWS excluded these areas from the designation of critical habitat, in part, 
because it concluded that designation of critical habitat in these areas would not provide additional protection for the 
gnatcatcher. 

If the NRDC prevails in this action, the environmental community will almost certainly argue that the 
federal wildlife agencies must reconsider previously approved HCPs whenever the agencies designate critical 
habitat.  The environmental community will also likely argue that ITPs should be revoked whenever the permitted 
activity “adversely modifies” critical habitat.  If the courts adopt these arguments, the Babbitt reforms will be dead 
and we will once again be returned to the ESA economic train wrecks of the early 1990s. 

 


