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When a client calls to discuss your revisions to the 
latest draft of a purchase agreement, is it safe to 
assume that most (but maybe not all) of those dis-
cussions would be subject to the attorney-client 
privilege? What if the client’s real estate broker 
is also on the call, or if the attorney discusses the 
draft just with the broker because the client is either 
too busy to deal with the issue or had a scheduling 
conflict come up at the time of the call? This article 
examines who is inside (or outside) of the attorney-
client “circle of trust” by first providing an overview 
of the attorney-client privilege and then discussing 
cases applying that privilege to agents in the con-
text of real estate transactions.

BACKGROUND AND BASIC PRINCIPLES
Legal recognition of the attorney-client privi-
lege dates back to ancient Rome. Cicero, while 

prosecuting the governor of Sicily for corruption 
and extortion in 70 BCE, could not call the gover-
nor’s patronus, or advocate, as a witness while the 
case was in progress, as that would have violated 
confidences protected under Roman law.1 Later, 
Roman law made advocates and attorneys com-
pletely incompetent as witnesses in the cases in 
which they acted.2 The basis of the exclusion, as 
articulated by the Romans, was the general moral 
duty not to violate the underlying fides (trust) 
between an advocate and the client.3 The basis for 
the rule appears to be that the testimony was value-
less either for or against a litigant, as an advocate 
would have a strong motive for misstatement.4 The 
Romans deemed the conservation of the fides of the 
family—or quasi-family—superior to the settlement 
of controversies or punishment of offenders (with 
treason as a notable exception).

WHO’S IN YOUR CIRCLE OF TRUST? AGENTS AND 
ATTORNEY-CLIENT PRIVILEGE
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It is unclear whether the Roman precedent was the 
origin of the attorney-client privilege rule in English 
law.5 There is evidence that the attorney-client privi-
lege in English law dates back to Elizabethan times.6 
At least initially, the privilege belonged to the law-
yer, as “a gentleman does not give away matters 
confided to him.”7 As the rule developed, however, 
the ownership of the privilege shifted to the client.8 
An additional consideration was that the privilege 
would spare the barrister from the unseemly task of 
having to testify in court.9

During the 18th and 19th centuries, the attorney-
client privilege continued to evolve in English 
courts of law. There do not appear to be any Ameri-
can cases addressing the attorney-client privilege 
until the 1820s.10 Early cases essentially interpret 
the attorney-client privilege as a special privilege 
against self-implication of lawyers.11 American legal 
tradition throughout the 1800s sustained a privi-
lege confined only to those communications related 
directly to pending or anticipated litigation.12 As the 
emphasis on honor lessened and the aspiration 
towards truth for the ends of justice increased, the 
rationale for the privilege also evolved. This resulted 
in the principal rationale of the privilege as it exists 
today, which finds its basis in three theories:

• The law is complex, and expert lawyers often are 
necessary for the management of one’s affairs 
and the settlement of one’s disputes;

• Lawyers are unable to serve this function with-
out as complete an understanding as possible of 
the client’s situation; and

• The client cannot be expected to provide a com-
plete understanding of the facts without the 
assurance that the lawyer cannot be compelled 
to reveal the client’s confidences in court, with-
out the client’s consent.13

These principles give rise to the modern manifes-
tation of the privilege as an evidentiary protection 
that protects communications between clients and 
their lawyers under certain circumstances. Although 
this statement of the privilege may seem clear and 
concise, the interpretation of the principle and the 
determination of when and to whom the privilege 

applies is not so clear. For example, it is often unclear 
what constitutes a “communication,” or who is the 
“client” that can claim the privilege. Furthermore, 
the context of the communications and the pres-
ence of third parties may impact the ability of the 
“client” to claim the privilege.

Notwithstanding the nuances of the extension of 
the privilege to particular clients and communica-
tions, when the privilege does arise, it arises by 
operation of law. Even if the client (or attorney for 
that matter) has a genuine and reasonable belief 
that the privilege applies, such belief—whether or 
not mistaken—does not assure privilege protection, 
and in fact is generally irrelevant to the analysis of 
whether the privilege applies to those communica-
tions.14 Absent a reasonable mistake of fact (such as 
a client’s reasonable belief that a poseur was in fact a 
lawyer), the Supreme Court has expressly disclaimed 
any authority that “a client’s beliefs, subjective or 
objective, about the law of privilege can transform 
an otherwise unprivileged conversation into a privi-
leged one.”15 Courts have consistently construed 
the attorney-client privilege narrowly based on the 
policy consideration that society generally pays a 
heavy price for the privilege. The judicial system in 
the United States relies on the disclosure and devel-
opment of all relevant facts in order to ensure the 
integrity of the system and the confidence of the 
public. The Supreme Court has recognized that 
the public has a right to every person’s evidence, 
“except for those persons protected by a constitu-
tional, common-law, or statutory privilege.”16 The 
privileges are designed to protect legitimate com-
peting interests; the attorney-client privilege, spe-
cifically, is intended to further the protection of the 
Fifth Amendment against self-incrimination. The 
Supreme Court has explicitly clarified that privileges 
“are not lightly created nor expansively construed, 
for they are in derogation of the search for truth.”17

The seminal case of Upjohn Co. v. United States 
addressed the scope of the attorney-client privi-
lege in the corporate context.18 In Upjohn, the Court 
recognized that the purpose of the privilege is “to 
encourage full and frank communication between 
attorneys and their clients and thereby promote 
broader public interests in the observance of law and 
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administration of justice.”19 The Court further recog-
nized that a lawyer must be fully informed by the 
client in order to provide effective advice or advo-
cacy, echoing the Court’s prior recognition in Fisher 
v. United States20 of the privilege’s role in encourag-
ing clients to make full disclosure to their attorneys.

At the state level, the attorney-client privilege cur-
rently results in absolute protection for privileged 
communications in 49 states. The notable exception 
is the state of New Jersey. The New Jersey Supreme 
Court has applied the general rule of statutory con-
struction—that when two statutes conflict, the 
more specific statute must prevail over the more 
general—to the rules of privilege generally (e.g., the 
protection of children from injury, harm, or abuse 
by means of the statutory reporting requirement 
may not be blocked or hindered by the assertion of 
privilege).21 As applied, this has resulted in a “public 
interest” exception to the rules of privilege.

In addition, other courts also have started to iden-
tify exceptions to the rule of absolute protection. 
For example, some courts have refused to protect 
the preliminary drafts of documents whose final 
version will be disclosed outside of the attorney-cli-
ent relationship. There is also a distinction between 
the attorney-client privilege and the attorney’s duty 
of confidentiality. The duty of confidentiality, as 
described in the American Bar Association’s Model 
Rules of Professional Conduct (ABA Model Rules) 
1.6, is broad: a lawyer “shall not reveal information 
related to representation of a client.” Accordingly, 
the duty of confidentiality is not limited to com-
munications, as it applies generally to any client-
related information obtained by the lawyer during 
the attorney-client relationship. The ABA Model 
Rules further identify several exceptions to the 
general rule of client confidentiality and permit an 
attorney to disclose confidential information under 
certain circumstances. For example, an attorney 
may disclose confidential information to the extent 
necessary “to prevent reasonably certain death or 
substantial bodily harm,”22 or “to prevent the client 
from committing a crime or fraud” that is reasonably 
certain to cause substantial financial harm that the 
client is using the lawyer’s services to further.23 By 
contrast, the attorney-client privilege allows a party 

to withhold confidential communications between 
the attorney and the client, provided that the com-
munications qualify as privileged.

Generally, the attorney-client privilege rests on 
three elements:

• The intimacy of the attorney-client relationship;

• The confidentiality that exists within the rela-
tionship; and

• The communications within the relationship.

The privilege can apply both to communications 
from the client to the lawyer, and communications 
from the lawyer to the client.

THE ATTORNEY-CLIENT RELATIONSHIP 
AND CONFIDENTIALITY

Types of clients
There are five types of clients that generally may be 
included in the attorney-client relationship:

• Prospective clients;

• Individuals (natural persons);

• Governmental entities;

• Institutional clients; and

• Corporations.

In some circumstances, prospective clients can 
claim privilege protection for communications with 
lawyers that the client does not ultimately retain. 
If the prospective client has engaged in confiden-
tial communications with a lawyer, and the lawyer 
has invited such communications and explicitly or 
implicitly agreed to keep such communications con-
fidential, the rule of privilege generally would pro-
tect these communications.24 The ABA Model Rules, 
however, generally do not recognize confidentiality 
in unsolicited communications to lawyers,25 and so 
the rules of privilege accordingly would not apply to 
unsolicited communications.

Individual clients, or clients who are natural persons, 
provide perhaps the easiest application of the con-
fidentiality rules. Individuals generally enjoy privi-
lege protection for their communications with their 
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lawyers, in the proper circumstances. Courts have 
further recognized that the privilege protection 
usually survives both the termination of the attor-
ney-client relationship and the individual client’s 
death.26 As discussed in more detail below, under 
certain circumstances, an individual client’s agent 
can be inside the privilege protection enjoyed by 
that individual client.

Governmental entities, such as cities, counties or 
parishes, states, and state and federal governmen-
tal agencies, also can enjoy privilege protection for 
communications with their lawyers. In this context, 
however, privilege does not generally protect com-
munications that amount to public policy advice, 
communications that are part of an adjudication 
process that must be open to the public, and com-
munications between government lawyers and 
employees that carry the force of law.27

Although every state recognizes that corporations 
and other corporate juridical persons (herein ref-
erenced generally as “corporations”) can enjoy 
the attorney-client privilege, most courts apply a 
heightened level of scrutiny whenever a corporation 
claims privilege protection. The application of the 
attorney-client privilege in this context is extremely 
nuanced: because corporations are artificial cre-
ations of the law, it is not always clear whether par-
ticular communications qualify for the privilege’s 
protection.28 One of the primary issues is the extent 
to which a corporation, as distinguished from the 
persons who comprise it, deserves the power to 
suppress information under the attorney-client 
privilege.29 The corporate client context is another 
situation in which the attorney-client privilege may 
extend to the corporate client’s agents.

The privilege issues that are particular to corporate 
clients emphasize the importance of identifying 
the “client” at the initiation of the attorney-client 
relationship.

Defining the “client”
The default rule in ABA Model Rule 1.13 is that the cli-
ent in the corporate context is the incorporeal entity 
itself. However, this general rule is at odds with the 
general policy behind the attorney-client privilege. 

As discussed above, the privilege is designed to 
incentivize clients to speak candidly with their attor-
neys. Yet, the corporation itself cannot “speak.”30 
The ABA Model Rule acknowledges that “[a] lawyer 
employed or retained by an organization represents 
the organization acting through its duly authorized 
constituents.”31 So, although the courts have con-
sistently recognized that corporations enjoy the 
attorney-client privilege, numerous issues arise in 
the application of the privilege to the corporation 
and its constituents.

The courts have utilized several different standards 
for identifying whether a particular corporate com-
munication is protected by attorney-client privilege. 
One of the earliest standards utilized by the courts 
is the “control group” test, which holds that a com-
munication is privileged if the communicator is a 
member of the “control group,” meaning a corpo-
rate decision-maker.32 However, this test now is uti-
lized only in a few jurisdictions.

A second standard is the “subject matter” test. This 
standard focuses on the content of the communi-
cation, rather than the status of the individual com-
municator. Most courts apply this standard to com-
munications that concern matters within the scope 
of the communicator’s employment and are made 
at the direction of a corporate supervisor.33 Some 
jurisdictions have added additional requirements to 
this general standard. For example, Massachusetts 
has added the requirement that the communicating 
employee must be aware that legal advice is being 
sought for the corporation.34 California has added 
a requirement that the communicating employee 
must be a natural spokesperson for the corpora-
tion.35 Arizona has required either that the commu-
nicating employee must directly seek legal advice 
for the communication to be privileged or that the 
communication must concern the employee’s own 
conduct on the job.36

Notwithstanding, by express agreement between 
the parties, lawyers may enter into an attorney-client 
relationship with a corporation’s consultant or com-
ponent (such as a board of directors).37 A lawyer’s rep-
resentation of both a corporation and its individual 
consultants, components, or employees is a joint 
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representation, which can create conflicts of interest 
and additional issues and analysis relative to privilege 
and confidentiality within the joint representation.

Another issue within the scope of representation of 
a corporation is whether the sale of the corporation’s 
assets (including, but not limited to, conveyance of 
a corporation’s real property) included the transfer 
of the attorney-client privilege to the purchaser of 
the assets. Courts generally utilize one of two tests 
to determine whether the conveyance of the corpo-
ration’s assets transferred the privilege: the “bright 
line” test and the “practical consequences” test.

Under the bright line test, the sale of the corpora-
tion’s assets does not transfer the privilege’s owner-
ship to the asset purchaser.38 The sale of all or sub-
stantially all of a corporation’s assets (and liabilities), 
by contrast, generally would result in the transfer of 
authority to assert the corporation’s attorney-client 
privilege.39 Similarly, the sale of a corporation’s stock 
generally would transfer the privilege’s ownership 
to the stock purchaser.

Courts historically have applied the bright line test, 
but increasingly have begun to apply the practical 
consequences test in the analysis of whether a cor-
poration’s privilege has transferred to a purchaser. 
The practical consequences test, intuitively, turns on 
“the practical consequences rather than the formali-
ties of the particular transaction.”40 As applied, if the 
transaction at issue is merely a transfer of assets, the 
purchaser does not acquire the seller’s privilege.41 
If, however, the purchaser makes efforts to run the 
seller corporation and manage its affairs, the pur-
chaser will “step into the shoes” of the seller corpo-
ration with respect to the attorney-client privilege.42 
As a result, the purchaser entity and its management 
would be entitled to all pre-acquisition confidential 
communications of the corporation.43

The transfer of privilege under the practical conse-
quences test potentially could be a major issue for 
the seller corporation, as the seller corporation (and 
its consultants and components) may have strong 
motivation to prevent the disclosure of certain pre-
acquisition communications to the successor corpo-
ration’s management. To address this issue, some 

courts have stated that lawyers can prevent a poten-
tial transfer of the corporation’s attorney-client 
privilege by adding a provision in the stock or asset 
transactional documents. In addition to expressly 
eliminating any joint representation implications in 
writing, the transaction documents may include a 
specific exclusion of the power over the attorney-
client privilege from the assets being sold.44

Some jurisdictions—notably Illinois—have rejected 
the ability of the parties to exclude power over the 
privilege in transaction documents. Some courts 
have found that because the attorney-client privi-
lege arises by operation of law, clients cannot con-
trol the privilege’s ownership.45

Defining the “client” and application 
of privilege to in-house counsel

The application of confidentiality and privilege to 
a corporation’s in-house counsel includes nuances 
that do not apply to outside counsel. These nuances 
can make it difficult to analyze whether the privi-
lege applies to particular communications between 
a corporation and its in-house counsel.

Although courts recognize that in-house lawyers 
may engage in privileged communications with their 
corporate client, in-house lawyers often are involved 
in both legal and business matters. Attorney-client 
privilege generally applies to communications made 
for the purpose of providing legal advice; in-house 
lawyers, however, often are called upon to perform 
a dual role of legal advisor and business advisor.46 
Essentially, in-house counsel wears two hats.47 Due 
to the dual role of in-house counsel, courts have 
identified issues regarding who should be deemed 
the “client” for purposes of privilege analysis.48

Additionally, different jurisdictions have different 
presumptions about communications between 
in-house counsel and their corporate clients with 
respect to privilege. It is well established that commu-
nications between a corporation and outside coun-
sel enjoy a presumption that the communications 
are made for the purpose of seeking legal advice.49 
By contrast, some courts have applied the oppo-
site presumption to in-house lawyers and instead 
presume that in-house lawyers’ communications 
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constitute unprotected business advice.50 An Illinois 
court has further refined this presumption, finding 
that the privilege protects communications involv-
ing in-house lawyers assigned to the corporation’s 
legal department, but does not protect communi-
cations involving in-house lawyers assigned outside 
the legal department within the corporation.51

This more demanding standard, as well as the dif-
ficulty in identifying the “client,” can result in a 
presumption that the communications between in-
house counsel and a corporation’s agents (such as 
a real estate broker) are communications involving 
business advice, and accordingly would fall outside 
the attorney-client privilege.

Communications within the 
attorney-client relationship

The third prong of the attorney-client privilege 
focuses on communications within the attorney-cli-
ent relationship. Generally, privilege attaches to all 
forms of communication, including electronic forms 
of communication such as email and text messages, 
so long as the communications are made for the 
purpose of obtaining legal advice. In addition to 
the content requirement of the communications, in 
some circumstances the context of the communica-
tions also may impact whether the particular com-
munications are privileged.

The legal advice requirement
The attorney-client privilege protects only commu-
nications within the attorney-client relationship that 
are made for the purpose of seeking or obtaining 
legal advice or assistance.52 An important distinc-
tion made by the Supreme Court in Upjohn is that 
the privilege attaches only to the communications 
themselves; the privilege does not protect informa-
tion, such as any underlying facts not otherwise priv-
ileged that were communicated to the attorney.53

Other types of information that may be communi-
cated within the attorney-client relationship but are 
not privileged include:

• Background information;

• The fact of the representation of the client;

• General subject matter regarding the represen-
tation; and

• Any information excluded from privilege pursu-
ant to the crime-fraud exception.

Another important distinction, echoing the “two 
hats” issue with respect to in-house lawyers, is that 
even when the attorney-client relationship is clear, 
pure business advice within that relationship does 
not enjoy privilege protection. Courts generally 
apply a “primary purpose” analysis to determine 
whether a communication is made primarily for 
the purpose of obtaining legal advice or assistance, 
or primarily for the purpose of obtaining business 
advice. Some courts take a broad view, and apply 
a presumption that communication with an attor-
ney is for the purpose of obtaining legal advice or 
assistance.54 Other courts, however, take a narrower 
approach, only applying the privilege to communi-
cations necessary to obtain informed legal advice,55 
and when legal advice and business advice are 
intertwined, the legal advice must predominate for 
the communication to be protected.56 One court has 
taken this principle so far as to state that a lawyer’s 
drafting of transactional documents involved pri-
marily business rather than legal advice.57

Context of communications and privilege
Attorney-client privilege operates to protect both 
communications made by lawyers to their clients 
and communications from clients to their lawyers. 
Within this context, however, a few notable nuances 
exist. For example, pre-existing non-privileged 
documents do not gain privilege protection simply 
because the client has provided such documents to 
a lawyer. Additionally, even when privilege attaches 
to particular communications, such privilege can 
be waived, either by intent to disclose, express or 
implied waiver, or the presence of third parties.

Generally, any privilege protection that exists for 
documents communicated within the attorney-cli-
ent relationship “evaporates” once the client forms 
the intent to disclose the documents outside of the 
attorney-client relationship. Accordingly, the final 
versions of transaction documents generally are not 
protected by privilege. Courts differ in the application 
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of privilege to preliminary drafts. Some courts pro-
tect all preliminary drafts, finding that all drafts prior 
to the final version necessarily include legal advice 
and are accordingly privileged communications.58 
Some courts take a narrower approach, parsing the 
portions of the preliminary drafts that appear in the 
final version and those that do not.59 These courts 
find that privilege has evaporated as to the portions 
of the preliminary drafts that appear in the final ver-
sion, and are thus ultimately disclosed outside the 
attorney-client relationship. In this case, privilege 
would allow for the redaction of the portions of the 
document that do not appear in the final version, but 
would not apply to the preliminary draft as a whole. 
One court has taken this analysis to an extreme, find-
ing that privilege had evaporated for all preliminary 
drafts of documents whose final versions would be 
disclosed outside the attorney-client relationship.60 
This case, however, is an outlier, and the case law on 
this issue suggests that preliminary drafts would gen-
erally be protected by privilege.

A corollary to this issue that is of particular note to 
real estate lawyers is the application of privilege to 
the review of draft documents. In some cases, privi-
lege attaches to documents a client intends to but 
has not yet communicated to a lawyer. The analysis 
then focuses on whether the document is a “work in 
progress” or a final draft. A work in progress gener-
ally would reflect the lawyer’s input, and thus would 
be protected by privilege. Similarly, draft contempo-
raneous documents (including contracts and other 
transactional documents) that clients create for the 
purpose of obtaining legal advice about them may 
be protected by privilege.61 By contrast, a final draft 
may not be protected because the client may intend 
to disclose the final draft outside the attorney-client 
relationship.62

Privilege also can be lost through waiver, which can 
be express or implied. Express waiver typically occurs 
through disclosure. Most courts hold that express 
waiver occurs only upon actual disclosure, and not 
merely giving third parties access to privileged com-
munications through inadvertent disclosure.63 How-
ever, if the privilege has been expressly waived, it is 
generally deemed destroyed. For example, the dis-
closure of privileged communications to one third 

party will cause privilege to evaporate completely 
and generally would allow other third parties access 
to the communications.64 That said, most courts will 
only find a complete destruction of privilege when 
the communications were voluntarily disclosed. 
Communications disclosed by court order or other 
compelled disclosure generally will not destroy priv-
ilege for the disclosed communications.65

Additionally, in some cases, intra-corporate disclo-
sure can waive privilege protection, even if the com-
munication did not include a third party outside 
the corporation. On the one hand, most courts will 
sustain privilege for a corporation’s disclosure to a 
wholly owned affiliate.66 Additionally, Upjohn estab-
lished that disclosure within the “control group,” or 
otherwise with a need to know, does not necessar-
ily waive privilege. Some courts, however, utilize the 
business advice versus legal advice standard dis-
cussed above when determining whether the “need 
to know” standard applies to preserve privilege.67

In the litigation context, attorney-client privilege 
also may be waived implicitly, that is, without the 
intentional disclosure of any privileged communica-
tions. An implied waiver generally occurs when the 
privilege owner relies on or otherwise references 
privileged communications, such as when testifying 
in court.68 Implied waiver is highly fact-specific, and 
in a case in which implied waiver is at issue, gener-
ally the court will have to define the scope of the 
implied waiver in the privilege context.

The context of the communications further comes 
into play with respect to the presence of third parties 
and the impact of the third party’s presence on privi-
lege protection for those communications. Although, 
as discussed above, privilege and confidentiality are 
separate concepts that have disparate effects, the 
“expectation of confidentiality” is a factor in evaluat-
ing the context of communications for the purpose 
of establishing privilege.69 The issue here is whether 
the presence of a third party or parties negates the 
expectation of confidentiality the client enjoys when 
communicating with attorneys. Here, courts gener-
ally focus on whether the third parties are inside or 
outside the circle of privilege protection. The appli-
cation of this principle is simple—if the third party 
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is inside the circle, that third party’s participation in 
the communication does not destroy privilege. If the 
third party is outside the circle, privilege is destroyed 
with respect to those communications.

In the context of written communications, a client’s 
inclusion of recipients other than a lawyer generally 
waives any privilege protection that may attach to a 
particular document. One court has even held that 
attorney-client privilege did not attach to docu-
ments prepared for simultaneous review by both 
legal and nonlegal personnel within a corpora-
tion.70 Other courts, however, have taken a broader 
approach, finding that inclusion of a third party, 
such as a consultant, does not destroy privilege 
when that party is the client’s agent or possesses a 
“commonality of interest with the client.”71 In other 
words, the question is whether the agent is inside or 
outside the circle of privilege.

ATTORNEY-CLIENT PRIVILEGE AND “AGENTS”
As a threshold matter, an important point to make 
with respect to “agents” of a client in the context of 
privilege protection is that some jurisdictions have 
adopted the rule that only corporate clients or simi-
lar entities may have representatives.72 The policy 
concern with respect to agents of individuals is that 
allowing individuals to designate agents, consultants, 
or other representatives potentially could extend the 
privilege well past the point of the intent of the attor-
ney-client privilege. Other courts, however, expressly 
disagree with this stance, expressing that the “rep-
resentative” of the client is “one having authority to 
obtain professional legal services, or to act on advice 
rendered pursuant thereto, on behalf of the client, or 
one specifically authorized to communicate with the 
lawyer concerning a legal matter.”73

Inside or outside privilege?
Disclosure of communications to corporate agents 
or consultants normally would waive privilege pro-
tection unless the agents or consultants are deemed 
to be inside privilege protection, in which event 
the privilege would be preserved with respect to 
communications occurring in the presence of such 
agents or consultants. If the agent or consultant 

is inside privilege protection, privilege generally 
would attach to three types of communications:

• When lawyers communicate with the client’s 
agent or consultant;

• When the agent or consultant participates in 
otherwise privileged communications; and

• When the client, or the lawyer, discloses pre-
existing privileged communications to the 
agent or consultant.

Courts generally take an all-or-nothing approach 
with these three circumstances—if the agent or con-
sultant is inside privilege protection, all three types 
of communication are privileged, but if the agent or 
consultant is outside privilege protection, privilege 
evaporates in all three circumstances.

Accordingly, the critical issue is whether the agent 
or consultant is inside or outside privilege protec-
tion. In addition to the following factors, the agent 
or consultant’s role may change from time to time, 
so courts may analyze the following factors in the 
context of that agent’s or consultant’s role at the 
time of the disclosure.

Courts will apply privilege to communications with 
client agents that are “reasonably necessary to facili-
tate the client’s communication,” such as an inter-
preter or translator.74 For agents (or consultants) 
that are not necessary for the actual transmission 
of the communications, courts differ in the applica-
tion of privilege to such agents or consultants. Most 
courts find that privilege extends only to agents 
necessary—or even indispensable—to the actual 
transmission of the communication. However, some 
courts have taken a broader approach, applying the 
privilege to such agents and consultants as:

• Automobile dealerships (as agents of an auto-
mobile manufacturer);75

• Accountants;76

• Third-party investment bankers;77 and

• Tax experts who facilitate communications 
between the client and the attorney.78
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Additionally, the Eighth Circuit has articulated a 
standard for extension of attorney-client privilege 
to include client agents who are the “functional 
equivalent” of corporate employees.79 The so-called 
Bieter standard recognizes that communications 
“between a company’s lawyers and its indepen-
dent contractor merit attorney-client privilege pro-
tection if, by virtue of assuming the functions and 
duties of a full-time employee, the contractor is a de 
facto employee of the company.”80 Some of the fac-
tors that courts applying the Bieter standard look to 
in determining whether a client agent is the “func-
tional equivalent” of an employee include whether 
the consultant:

• “Exercised independent decision-making on the 
company’s behalf”;

• “Possessed information held by no one else at 
the company”;

• “Served as a company representative to third 
parties”;

• Had an office at the company;

• Spends a substantial amount of time working 
for the company; and

• “Sought legal advice from corporate counsel to 
guide his or her work for the company.”81

The Ninth Circuit has expressly adopted the Bieter 
standard.82 Few other courts, however, have directly 
addressed the issue of whether independent con-
tractors should be entitled to attorney-client privi-
lege when communicating with their contractor’s 
attorney.83

“Agents” and client-to-lawyer/lawyer-
to-client communications

A distinction may exist between the application of 
privilege to communication from a client or client’s 
agent to the lawyer, as opposed to the lawyer’s com-
munication to the client or client’s agent. Client-to-
lawyer communications are the key type of commu-
nications protected by privilege. The application of 
privilege to client-to-lawyer communications gener-
ally includes the “request for legal advice” require-
ment; some courts will focus solely or primarily on 

the four corners of the communication to the lawyer 
to determine whether the client was seeking legal 
advice in that particular communication.84 This could 
be problematic in the context of a real estate transac-
tion, as the four corners of the communication may 
not explicitly include an indication that the client or 
client’s agent is seeking legal advice. Some courts 
will allow extrinsic evidence to illuminate the context 
of the communications for the purpose of establish-
ing the legal advice requirement, but, coupled with 
the issue of legal advice versus business advice, this 
stance may have the effect of destroying privilege.

Courts have found that lawyer-to-client communi-
cations generally deserve less privilege protection 
than client-to-lawyer communications. This form of 
communication is afforded “derivative protection,” 
consistent with the Upjohn holding that if open com-
munication is to be facilitated, then “derivative pro-
tection” for lawyer-to-client communications is nec-
essary.85 Courts generally subscribe to three schools 
of thought on the extent of the privilege protection 
applicable to client-to-lawyer communications:

• Some courts have held that the privilege protects 
all communications from lawyers to clients.86

• Some courts extend the privilege to protect 
lawyer communications only to the extent the 
communications are responsive communica-
tions that reveal the substance of what the client 
previously communicated and the legal advice 
that is given.87

• Some courts will extend the privilege to protect 
lawyer communications only if the communica-
tions disclose client confidences, and only to the 
extent the statements or writings would reveal a 
confidential communication by the client.88

The latter two schools of thought generally would 
not apply privilege to the communications to an 
attorney from a third party. As discussed above, 
however, this principle would not apply to third par-
ties who are inside privilege protection, notably by 
virtue of the third party’s reasonable necessity to 
facilitate the client’s communication, or the “func-
tional equivalent” doctrine.
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Real estate transactions
Notwithstanding the general absence of judicial 
review regarding the application of attorney-client 
privilege to independent contractors of a client cor-
poration, a few cases have evaluated the application 
of attorney-client privilege to agents, consultants, 
or independent contractors of a client in the real 
estate context.

The facts of the seminal case, In re Bieter, Co., 
involved the evaluation of privilege protection in 
the context of an independent contractor working 
as a consultant to a partnership on a commercial 
development. The client in Bieter was a partner-
ship formed to develop a parcel of farm land.89 The 
partnership engaged an independent contractor 
to provide advice and guidance regarding com-
mercial and retail development.90 The agreement 
with the consultant specified that the consultant 
was an independent contractor and not an agent, 
employee, or partner of the client.91 In performing 
the consultant’s duties, which included securing 
tenants for the development, working with archi-
tects, consultants, and counsel, and appearing on 
behalf of the client in planning and zoning public 
hearings, the consultant communicated extensively 
with legal counsel for the partnership.92 The Eighth 
Circuit found that the consultant was inside privi-
lege protection, because:

• The consultant was the “functional equivalent” 
of an employee of the partnership;

• The communications in question fell within the 
scope of the consultant’s duties;

• The communications were made at the behest 
of the partnership; and

• The communications were made for the purpose 
of seeking legal advice for the partnership.93

The Tennessee Supreme Court applied the “func-
tional equivalent” test to a client’s third-party prop-
erty manager. In Dialysis Clinic, Inc. v. Medley, the 
client was a corporation that owned and leased 
various commercial properties to third parties, and 
did not have in-house knowledge about or expe-
rience in the management of commercial rental 

properties.94 The client had engaged the services of 
a third-party property management company to act 
as the client’s agent on an exclusive basis to manage 
and operate the commercial rental properties.95

By contrast, however, the US District Court for the 
District of Colorado found that the attorney-client 
privilege did not extend to a client’s “managing 
agent” with respect to client-owned rental prop-
erty.96 In that case, the court found that the client 
had not made a detailed factual showing that the 
“managing agent” was “the functional equivalent 
of an employee and that the information sought 
from the non-employee would be subject to the 
attorney-client privilege if he were an employee.”97 
In support of the assertion of privilege, the client 
had provided a Property Management Agreement, 
which provided that the agent’s duties were to 
“rent, lease, operate and manage the property.”98 
The court expressly noted that the agreement did 
not address directly the agent’s management of 
any litigation claims on behalf of the client and con-
cluded that the agreement itself was not persuasive 
to support the extension of the attorney-client privi-
lege to the agent.99 The court, accordingly, declined 
to extend the attorney-client privilege to the agent 
with respect to the agent’s communication with the 
client’s attorneys about litigation.

Similarly, the US District Court for the District of Mas-
sachusetts declined to extend attorney-client privi-
lege to a real estate broker acting as agent and rep-
resentative of a trust that owned property leased to 
a bank for use as a retail banking facility.100 The court 
in this case held that a real estate broker was not the 
functional equivalent of an employee because the 
broker’s agreement contemplated that she could 
represent a prospective tenant while also serving 
as the company’s real estate agent, which defeated 
any assumption that she was to be a confidential 
representative of the company.101 Additionally, the 
court found that the broker had no expertise in reg-
ulatory approval, and therefore would have had no 
need to communicate with the company’s attorney 
on that issue.102

The US District Court for the District of Maryland con-
sidered the extension of attorney-client privilege to 
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a landscaping company engaged by a landowner.103 
In that case, the landowner had been cited by the 
county and the landowner’s permit applications had 
been voided.104 In order to comply with the require-
ments of the citations, the landowner engaged a 
third-party landscaping company to create plans 
and surveys.105 In the scope of this engagement, 
the landscaping company communicated with the 
landowner’s legal counsel.106 The court held that the 
communications between the landscaping company 
and the landowner’s legal counsel were protected 
by attorney-client privilege, as the landscaping com-
pany had been retained in anticipation of litigation, 
and had played an integral part in communicating 
with counsel on the landowner’s behalf.107

CONCLUSION
Although this issue is not extensively explored in 
the jurisprudence, the cases cited above illustrate 

the highly fact-specific nature of the application of 

attorney-client privilege to third-party agents, con-

sultants, and independent contractors, particularly in 

the context of real estate transactions. The analysis 

starts with establishing an attorney-client relation-

ship with a client and explores the context of the com-

munications with the client to determine the area of 

the circle of privilege protection that surrounds the 

relationship and particular communications within 

that relationship. The issue then becomes whether 

the third-party consultant, agent, or independent 

contractor is inside or outside the circle; such inquiry 

necessarily depends on the facts and circumstances 

of a particular representation, as well as whether the 

jurisdiction has adopted the Bieter standard for inclu-

sion of third parties who are the “functional equiva-

lent” of employees inside the circle. 
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