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COMMENT

CONSUMER WARRANTY LAW IN CALIFORNIA
UNDER THE COMMERCIAL CODE AND THE
SONG-BEVERLY AND
MAGNUSON-MOSS WARRANTY ACTS
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“The purchaser cannot be supposed to buy goods to lay them on a
dunghill”!

INTRODUCTION

Imagine, if you will, the typical caveman. He decides to try
out his newly purchased hunting club on an unsuspecting prehis-
toric beast. Unfortunately, the club does not perform quite the
way the bludgeon salesman said it would and the caveman goes
without supper. While removing the splinters from his person, he
notices one with the words “Not for Hunting” finely engraved at
the edge. The caveman is not amused. He thinks there ought to
be alaw . . .

In 1969 Professor Addison Mueller described the attempts of
the average consumer to get his newly purchased automobile, TV,
or dishwasher fixed when it simply stops working properly, as op-
posed to blowing up or injuring him,? as a “time-consuming and
maddening experience.” Probably less in response to trenchant
criticisms from the academic community* than to the public pres-
sure of what has come to be known as the “Consumer Protection
Movement,” the federal and state legislatures have enacted a wide
variety of consumer protection statutes, many of them attempting
to reform consumer warranty law.

This Comment begins by discussing the significant causes of
consumer frustration as well as some of the possible generic solu-
tions. It then proceeds to analyze in detail those statutes which
currently define the law of consumer warranties in California: the
California Commercial Code,’ the Song-Beverly Consumer War-
ranty Act,S the Magnuson-Moss Warranty-Federal Trade Com-
mission Improvement Act,’” and the manner in which they
interact. Attempts are made to resolve their many ambiguities in
light of the legislative intent and to evaluate their effectiveness in

1. Gardiner v. Gray, 171 Eng. Rep. 46, 47 (K.B. 1815). Lord Ellenborough’s
pithy statement constituted one of the earliest rationales for the doctrine of implied
warranties.

2. The consumer who incurs personal injury or property damage due to a defec-
tive product can rely on strict liability in tort to come to his legal aid. See, e.g., Seely
v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965).

3. Mueller, Contracts of Frustration, 718 YALE L.J. 576, 576 (1969).

4. See, eg, D. CapLOVITZ, THE POOR PAY MORE (1963); P. WALD, LAW AND
PovERTY (1965); Carlin & Howard, Legal Representation and Class Justice, 12 UCLA
L. Rev. 381 (1965).

5. CaL. Com. Cope §§ 1101-11108 (West 1973 & Supp. 1978).

6. CaL. Civ. CopE §§ 1790-1797.5 (West 1973 & Supp. 1979).

7. 15 U.S.C. §§ 2301-2312 (1976).
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achieving the goal of consumer protection. Finally, the Comment
recommends increased governmental enforcement of these stat-
utes as well as an extensive campaign to educate consumers about
their expanded warranty rights so as to enable warranty law to
guarantee more effectively that satisfaction, and not frustration,
will be the lot of the consumer. :

I. THE PROBLEM

A. The Roots of Consumer Frustration

Consumers— “people who are persuaded by persons whom they do
not know to enter into contracts that they do not understand fo
purchase égoods that they do not want with money that they have
not got.”

One of the chief causes of consumer frustration has long been
the triumph of the legal fiction of freedom of contract over the
reality of the adhesion contract.> The principle of freedom of con-
tract, as an element of the ideology of laissez faire capitalism,
leaves contract terms to be determined by unrestrained market
forces. The parties, exercising their free will, may make whatever
agreement they wish to make, and the courts will enforce that bar-
gain.'® In the realm of ordinary commercial transactions, this
principle has proven its viability.!!

The concept of freedom of contract naturally presupposes
that the parties are indeed free and that the contract is a bar-
gained-for expression of their will.'? The consensual element
present in most commercial transactions, however, is noticeably
absent in the consumer transaction where adhesion is the rule and
dickering the exception. Under this analysis, the absence of real
choice for the consumer combined with the oligopolistic market
structure of much of the economy suggests that the principle of
freedom of contract is a myth perpetuated in order to secure the

8. Hogan, A4 Survey of State Retail Installment Sales Legislation, 44 CORNELL
L.Q. 38, 38 (1958) (quoting a 1944 lecture by Lord Greene).
9. See notes 164-68 & accompanying text infra.
10. The law will not make a better contract for the parties than they
themselves have seen fit to enter into, or alter it for the benefit of one
party and to the detriment of the other. The judicial function of a court
of law is to enforce a contract as it is written.
Kupfersmith v. Delaware Ins. Co., 84 N.J.L. 271, 275, 86 A. 399, 401 (1913).

11. The official comment to the U.C.C. “states affirmatively . . . that freedom of
contract is a principle of the Code . . . .” U.C.C. § 1-102, Comment 2. See Delta
Air Lines, Inc. v. Douglas Aircraft Co., 238 Cal. App. 2d 95, 47 Cal. Rptr. 518 (2d
Dist. 1965) (upholding exculpatory clause in contract for sale of commercial air-
plane). But see note 25 infra.

12. See generally Dauer, Contracts of Adhesion in Light of the Bargain Hypothesis:
An Introduction, 5 AKRON L. REv. 1 (1972).
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benefits of overwhelming bargaining power.!3

The consumer-purchaser has additional problems. First, he
lacks the legal expertise necessary to understand his rights and,
therefore, is unlikely to assert them. A recent empirical study of
consumer behavior found that only approximately one third of
product defects perceived by consumers result in complaints to the
sellers,'# that complaints are least likely to be voiced by the poor
and uneducated, that almost one half of voiced complaints are not
resolved to the consumer’s satisfaction, and that sellers are able to
impose their decisions on virtually all complaining consumers
since even the disgruntled purchaser rarely resorts to the courts.
The consumer in effect recognizes the seller as the court of last
resort. !>

Second, warranties are often unavailable to the buyer until
after the sale.!s The lack of pre-sale access decreases the likeli-
hood that the curious purchaser will become aware of his war-
ranty rights or duties or ask any questions about them. A related
problem is the buyer’s inability to compare varying warranty
terms, which prevents him from considering the warranty factor
when deciding which product to purchase. As a result, sellers
have little incentive to give better warranties, and the competitive
pressures that theoretically protect the consumer are stifled.!”

Not only are consumer warranties drafted so as to reduce the
actual rights which the buyer would have by virtue of the implied
warranties,'® but these “guarantees” tend to be written in obfus-
cating legal jargon that is incomprehensible to the average layman

13. Professor Kessler warned in 1943: “Standard contracts . . . could thus be-
come effective instruments in the hands of powerful industrial and commercial over-
lords enabling them to impose a new feudal order of their own making upon a vast
host of vassals.” Kessler, Contracts of Adhesion—Some Thoughts About Freedom of
Contract, 43 CoLUM. L. REv. 629, 640 (1943).

14. Best & Andreasen, Consumer Response to Unsatisfactory Purchases: A Survey
of Perceiving Defects, Voicing Complaints, and Obtaining Redress, 11 LAw & SocC.
REv. 701 (1977).

15. 7d. at 729-30.

16. Household appliance warranties, which are often sealed in the box, are the
most common examples of this problem. See 40 Fed. Reg. 60,168, 60,182-83 (1975);
note 56 ifra.

17. Currently, few warrantors advertise the terms of their warranties. See notes
495-96 & accompanying text iyfra.

18. [T]he paper with the filigree border bearing the bold caption “War-

ranty” or “Guarantee” was often of no greater worth than the paper it

was printed on. Indeed, in many cases where a warranty or guarantee

was ostensibly given the old saying applied “The bold print giveth and

the fine print taketh away.” For the paper operated to take away from

the consumer the implied warranties of merchantability and fitness aris-

ing by operation of law leaving little in its stead.
H.R. REP. No. 1107, 93d Cong,, 2d Sess. 24, reprinted in (1974] U.S. CopE CONG. &
AD. NEws 7702, 7706.
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whose familiarity with implied warranties of merchantability and
exclusions of consequential damages tends to be minimal.' Ac-
cordingly, these documents are seldom read, if at all, until the
product breaks down.

An additional problem facing the consumer is that the legal
system is too cumbersome and expensive for the little man with a
little claim.20 Few consumers are stubborn enough and few attor-
neys selfless enough to go through the lengthy procedures and
high expense of a lawsuit when the most that they can hope for is
recovery of the product’s purchase price plus interest. The ab-
sence of adequate sanctions such as an award of attorney’s fees,
statutory minimum penalties, or punitive damages gives the con-

19. An FTC Task Force Report on Appliance Warranties and Service concluded:

There is substantial evidence that at the time of the sale the purchaser
of a major appliance does not understand the nature and extent of the
protection provided by the manufacturer’s warranty or of the obliga-
tions under the warranty of the manufacturer or of the retailer. This
lack of understanding may be due to deceptive advertisements, a mis-
leading or inaccurate explanation by the salesman who sold the appli-
ance, or to the content and terminology of the warranty itself.
1d. at 7710. Even sophisticated purchasers are likely to feel confused about their
rights when perusing a new color TV warranty that provides, inter alia:

ALL WARRANTIES IMPLIED BY LAW, INCLUDING THE IM-
PLIED WARRANTIES OF MERCHANTABILITY AND FITNESS,
ARE HEREBY LIMITED, WITH RESPECT TO WORKMANSHIP
AND PARTS (OTHER THAN HANDLE, ANTENNA, ACCESSO-
RIES AND COLOR CATHODE RAY TUBE), TO A PERIOD OF
ONE YEAR AND, WITH RESPECT TO THE COLOR CATHODE
RAY TUBE, TO A PERIOD OF TWO YEARS AFTER DATE OF
WARRANTY REGISTRATION OR DATE OF RETAIL
PURCHASE BY THE FIRST PURCHASER. THE EXPRESS WAR-
RANTY AND THE REMEDIES CONTAINED HEREIN AND
SUCH IMPLIED WARRANTIES AS HEREINBEFORE LIMITED
ARE MADE SOLELY TO THE FIRST PURCHASER FOR BENE-
FICIAL USE (THE BUYER), ARE THE SOLE WARRANTIES
AND REMEDIES AND ARE IN LIEU OF ALL OTHER WAR-
RANTIES, GUARANTEES, AGREEMENTS OR OTHER LIABILI-
TIES, WHETHER EXPRESS OR IMPLIED, AND ALL OTHER
REMEDIES FOR BREACH OF WARRANTY OR ANY OTHER LI-
ABILITY OF [the manufacturer]. IN NO EVENT SHALL [the manu-
facturer] BE LIABLE FOR CONSEQUENTIAL DAMAGES.
Toshiba Color TV Warranty (1976) (on file with the UCLA Law Review).

But it would not be completely fair to put all the blame for these atrociously
worded documents at the feet of the warrantors and their attorneys. Statutes such as
section 2-316(2) of the Uniform Commercial Code, which requires that a disclaimer
mention the magic work “merchantability,” promote gibberish while purporting to
“protect the buyer from surprise.” U.C.C. § 2-316, Comment 1. Out of an excess of
caution, the warrantor endeavors through legal precision and verbal overkill to satisfy
the courts; but the judges’ painful scrutiny regularly unearths flaws and ambiguities to
be construed against the hapless drafter. The warrantor’s efforts to avoid liability for
his defective products are spurned, not for want of legal draftsmanship or mention of
the word “merchantability,” but rather for want of simple fairness.

20. See sources cited in note 4 supra.
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sumer little incentive to sue and the warrantor even less incentive
to improve his warranties or service.

The most common causes of frustration to the consumer are
inadequate quality control and poor warranty service.2! Due to
the increased complexity of consumer products, much of the task
of assuring the quality of products has been shifted to the con-
sumer. The buyer’s standard guarantee of a defect-free product is
actually only a promise that any defects that he discovers will be
remedied eventually. It is clear that, as the FTC has concluded,
“manufacturers have no qualms about telling car buyers that they
are getting defect-free products, and then producing automoblles
far below the standard of perfection.”22

Frustration due to flawed products is surpassed only by the .
anger of consumers who unsuccessfully try to have their defective
products repaired. An industry-sponsored survey reported that
car dealers handle only fifty-three percent of warranty work satis-
factorily and that twenty-six percent of warranty repairs required
repeated visits to the shop.2*> Nonperformance of warranty service
has become so common that it has given rise to its own jargon
including “Wall Jobs” and “Sunbaths.”?4 This problem may be
attributed to a lack of good mechanics, to inadequate compensa-
tion for warranty work,2’ or to simple greed or sloth. But the pre-

21. See H.R. Rep. No. 1107, 93d Cong., 2d Sess. 23-24, reprinted in [1974] U.S.
CoNG. & ADp. NEws 7702, 7706 (“Paralleling the growth of acquisition of consumer
products has been a growing concern of the American consumer with the quality and
durability of many of those products. Another growing source of resentment has been
the inability to get many of those products properly repaired . . .”). See generally
FEDERAL TRADE COMMISSION, REPORT ON AUTOMOBILE WARRANTIES (1970) [here-
inafter cited as FTC REPORT].

22. FTC REPORT, supra note 21, at 27. More than one fifth of all consumer prod-
ucts were found to be defective, and defects were even more prevalent among
automobiles, almost one third of which were perceived as defective according to one
survey. Best & Andreasen, supra note 14, at 726-27.

23. FTC REPORT, supra note 21, at 36. Another survey found that thirty-six per-
cent of car repairs were perceived by consumers as unsatisfactory. Best & Andreasen,
supra note 14, at 726, Table 19.

24. FTC REPORT, supra note 21, at 36.

25. /d. at 54-55. State Senator Roberti has decried the fact that a “handful of
large manufacturers dictate the terms of warranty service contracts with thousands of
independent repair shops, and the repairman is often forced to perform warranty
service below his actual costs.” Press Release No. 49, May 12, 1976, quored in Review
of Selected 1977 California Legisiation, 9 Pac. L.J. 281, 334 (1978). Such subcost
contracts allegedly force repair shops to cut corners and to “turn out shoddy work.”
Zd. In recognition of this problem, the California Legislature in 1977 amended the
Unfair Trade Practices Act, CAL. Bus. & ProF. CoDE §§ 17000-17101 (West 1964 &
Supp. 1978) as amended by Act of Sept. 13, 1977, ch. 787 § 2, 1977 Cal. Adv. Legis.
Serv. 2353 (West), to make unlawful any warranty service or repair contract at rates
“below the cost to such service or repair agency of performing the warranty service or
repair.” /d. § 17048.5. Compare id. with CaL. Civ. CoDE §§ 1793.2(a)(1), .3(c) (West
Supp. 1979) (service and repair facilities entitled to cost plus reasonable profit but
reasonable discounts to manufacturers permitted).
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cise cause is less important than the recognition that the result is
economically wasteful,26 morally indefensible, a threat to public
safety, and a frustration to the consumer.?’

B. Solutions

The conflict in warranty law between the principle of free-
dom of contract and the principle of fairness is traceable to the
hybrid nature of the law of implied warranty itself. Warranty law
from its inception has been an uneasy merger of contract and tort
law, sometimes relying on the presumed intent of the parties, at
other times invoking morality or public policy.?® But even the as-

26. First, low product quality and poor warranty service are wasteful in the sense
that the consumer has wasted his time and money on a product that does not function
properly. Second, the allocation of these undisclosed product costs to the consumer
results in a misallocation of the economic resources of the society as a whole. See
generally Calabresi, Some Thoughts on Risk Distribution and the Law of Torts, 70
YaLE L.J. 499 (1961). .

If people want television sets, society should produce television sets; if
they want licorice drops, then licorice drops should be made. And, the
theory continues, in order for people to know what they really want
they must know the relative costs of producing different goods. The
function of prices is to reflect the actual costs of competing goods, and
thus to enable the buyer to cast an informed vote in making his
purchases.

.. . Not charging an enterprise with a cost which arises from it
leads to an understatement of the true cost of producing its goods; the
result is that people purchase more of those goods than they would
want if their true cost were reflected in price. . . . [T]he postulate that
people are by and large best off if they can choose what they want, on
the basis of what it costs our economy to produce it, would be violated.
/d. at 502-14. Allowing producers of shoddy products, whose production costs are
presumably lower than those of other manufacturers, to shift the risk of product de-
fects to the buyer enables such producers to enjoy a competitive advantage if they
lower their prices and higher profits if they do not. In either case, the production of
defective goods is promoted and the consumer’s desire to get his money’s worth is
thwarted. Accord, Akerlof, The Market for “Lemons™: Quality Uncertainly and the
Market Mechanism, 84 Q.J. ECON. 488 (1970). Mr. Akerlof demonstrates that in a
market where buyers lack sufficient information about the quality of individual prod-
ucts, sellers of below average quality are rewarded, while sellers of superior products
do not receive a price commensurate with their products’ greater utility to consumers.
The result is a modified version of Gresham’s Law in which bad products tend to
drive out the good. Enforceable guarantees are listed among the institutions able to
counteract the effects of quality uncertainty. /d.

27. See Mueller, supra note 3, at 597.

28. Warranty law has also earned the racier characterization of a “freak hybrid
born of the illicit intercourse of tort and contract.” Prosser, The Assault Upon the
Citadel (Strict Liability to the Consumer), 69 YaLE L.J. 1099, 1126 (1960). In Dean
Prosser’s treatise on the law of torts, he discusses the distinction between tort and
contract theory:

The fundamental difference between tort and contract lies in the nature
of the interests protected. Tort actions are created to protect the interest
in freedom from various kinds of harm. The duties of conduct which
give rise to them are imposed by the law, and are based primarily upon
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cendance of the contract over the tort aspect of warranty law
would not preclude a court from allocating the risk of deficiencies
in product quality to the warranty-disclaiming supplier. “[A]s the
history of contract reveals, courts have always been expert at in-
ferring agreement or ‘imposing’ obligations within the framework
of an exchange relationship where the party’s expressed intention
1s defective.”??

The common law developed two basic methods to protect the
purchaser of defective goods. First, judges fashioned the implied
warranty of merchantability. When this term of the contract be-
gan to be modified or destroyed by “agreement” of the parties,3 a
second method arose. The courts raised to a high art canons of
strained construction of statutes so as to frustrate attempts to dis-
claim warranties implied under them,! and they strictly construed
disclaimers and other warranty terms against the drafter.32

In the long run, the second set of techniques must also prove
to be self-defeating. It is only a matter of time until every dis-
claimer and limitation is sufficiently unambiguous and conspicu-
ous and mentions all of the magic words so that it cannot be
nullified without openly flouting the spirit and letter of both the
contract and the U.C.C., which clearly permits disclaimers.33

Despite the willingness of many judges to bend over back-
wards to protect consumers, judicial reformation of warranty
terms on an ad hoc basis proved unsatisfactory. Karl Llewellyn
accurately described the inherent flaws of these techniques:

First, since they all rest on the admission that the clauses in
question are permissible in purpose and content, they invite the
draftsman to recur to the attack. . . . Second, since they do
not face the issue, they fail to accumulate either experience or

social policy, and not necessarily upon the will or intention of the par-
ties. . . . Contract actions are created to protect the interest in having
promises performed. Contract obligations are imposed because of con-
duct of the parties manifesting consent, and are owed only to the spe-
cific individuals named in the contract.
W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 92, at 613 (4th ed. 1971) [hereinaf-
ter cited as PROSSER].

29. R. SPEIDEL, R. SUMMERS, & J. WHITE, TEACHING MATERIALS ON COMMER-
CiAL AND CONSUMER Law 1009 (2d ed. 1974).

30. See U.C.C. §§ 2-316, -719.

31. See, e g, Rehurek v. Chrysler Credit Corp., 262 So. 2d 452, 455-56 (Fla. App.
1972) (manufacturer cannot disclaim warranties because it is not a “seller”). “{O]ne
gets a picture in reading these cases of lights going off, talismanic phrases being mum-
bled in the dark, and the light flashing back on just in time to show the consumer
exiting with a check in his pocket.” Clark & Davis, Beefing Up Product Warranties: A
New Dimension in Consumer Protection, 23 U. KaN. L. REv. 567, 582 (1975).

32. See, eg, Dorman v. International Harvester Co., 46 Cal. App. 3d 11, 120
Cal. Rptr. 516 (2d Dist. 1975) (under U.C.C.); Burr v. Sherwin Williams Co., 42 Cal.
2d 682, 268 P.2d 1041 (1954) (pre-Code law).

33. See U.C.C. § 2-316.
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authority in the needed direction: that of marking out for any
given type of transaction what the minimum decencies are
which a court will insist upon as essential to an enforceable
bargain of a given type . . . . Third, since they purport to con-
strue, and do not really construe, nor are intended to, but are
instead tools of intentional and creative misconstruction, they
seriously embarrass later efforts at true construction . . . . The
net effect is unnecessary confusion and unpredictability, to-
gether with inadequate remedy, and evil persisting that calls for
remedy. Covert tools are never reliable tools.>*

Thus, the legal and social causes of consumer frustration were too
deeply rooted to permit a solution without legislative intervention.
Eventually, the legislatures did intervene: in California with the
Song-Beverly Consumer Warranty Act,3% which took effect in
1971, and throughout the country with the Magnuson-Moss War-
ranty-Federal Trade Commission Improvement Act,*® which be-
came effective in 1975.

These statutes did not attempt to rewrite completely the law
as it affected consumers; they merely tried to prevent the worst
abuses by a patchwork of provisions modifying particular aspects
of consumer warranty law. By avoiding a more comprehensive
solution and grafting onto the already complex law of warranties
additional layers of definitions, requirements, prohibitions, and
remedies, the legislatures have actually created an additional ob-
stacle to consumer protection. Complexity of the law itself makes
it difficult for the consumer to assert his rights without the assist-
ance of an attorney. In view of this result, it will be necessary to
examine the effects of these statutes carefully in order to deter-
mine whether they truly benefit consumers.

The statutory modifications of consumer warranty law tend
to adopt three different types of solutions to protect consumers:
substantive regulations of warranty terms, disclosure require-
ments, and strengthened consumer remedies.

Substantive regulations restrict freedom of contract by creat-
ing duties and modifying contractual terms irrespective of the in-
tent of the parties. A clear example is the prohibition of
disclaimers of implied warranties when there is a written express
warranty, as under both Song-Beverly*” and Magnuson-Moss.>®
While the need for such regulation seems obvious, given the vast
inequality of bargaining power, the ultimate benefit of such regu-
lation to consumers may be called into question. For example, the
warrantors’ additional costs of compliance are ultimately borne by

34. Llewellyn, Book Review, 52 HaRrv. L. REv. 700, 703 (1939).
35. CaL. CIv. CobE §§ 1790-1797.5 (West 1973 & Supp. 1979).
36. 15 U.S.C. §§ 2302-2312 (1976).

37. CaL. Civ. CoDE § 1793 (West Supp. 1979).

38. 15 U.S.C. § 2308(a) (1976).
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purchasers and, arguably, may exceed the advantages of the pro-
tective legislation*® Consequently, some consumers may wish to
bear the risks of product defects in return for a lower purchase
price. Yet the final justification for substantive regulation is usu-
ally the absence of an effective alternative.

Disclosure requirements have frequently been adopted to
protect the consumer from surprise and allow him to make more
rational market decisions.*> These provisions require that warran-
tors clearly and conspicuously disclose the terms of their warran-
ties before or during the sale. They are designed to restore the
bargain element to consumer contracts by informing the pur-
chaser of his rights and of the legal consequences of his acts.4!

The Achilles heel of all disclosure requirements, however, is
the consumer’s inability to alter the warranty terms even if he un-
derstands them perfectly.#2 The counterargument concedes that
the individual buyer has little bargaining power but relies on the
power of buyers as a class. If even a small but noticeable percent-
age of buyers were to shift their purchases to products with better
warranties, it is reasoned, warrantors would respond by competing
for that sophisticated element of the market with improved war-
ranties.*> Full disclosure is the prerequisite to such a process.

Unlike substantive regulations, disclosure requirements at-
tempt to make the concepts of freedom of contract and a free mar-
ket work for the consumer.** One’s appraisal of disclosure as a
realistic solution is largely a function of one’s belief in the compet-
itive versus monopolistic character of our economy. Monopolistic
enterprises would have little incentive to improve their warranties
since they face no competitive pressure from other warrantors to

39. But see text accompanying notes 305-06 infra.
40. U.CC. § 2-316, Comment I; see 15 U.S.C. § 2302 (1976); CaL. Civ. CODE
§ 1792.4 (West 1973); U.C.C. § 2-316(2).
41. D. CarLovitz, THE POOR PAY MORE 188 (1967) (“The problem lies not so
much in the failure of the legal structure to establish their . . . rights as in the failure
of these consumers to understand and to exercise their legal rights”).
42, Mueller, supra note 3, at 580-81.
43. See Slawson, Standard Form Contracts and Democratic Control of Lawmak-
ing Power, 84 HaRv. L. REv. 529, 548-49 (1971); notes 413-14 & accompanying text
infra.
44. ¢ Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748 (1976). In that case, the Supreme Court held the Virginia statute
that penalized the advertising of prescription drug prices to be violative of the first
amendment. The Court’s rationale leaned heavily on the consumers’ need for truth-
ful commercial information:
So long as we preserve a predominantly free enterprise economy, the
allocation of our resources in large measure will be made through nu-
merous private economic decisions. It is a matter of public interest that
those decisions, in the aggregate, be intelligent and well informed. To
this end, the free flow of commercial information is indispensable.

/d. at 765.
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attract purchasers.®

A final drawback is that disclosure provisions may easily
reach a point where the returns in the form of greater consumer
awareness diminish as the amount of information required to be
directed toward consumers grows from a trickle to a flood. The
longer the warranty, the less likely it is to be read, however clearly
it is written. A similar fate is foreshadowed for conspicuousness
requirements found in many consumer protection statutes.* Each
one demands that the warrantor draft the document so that cer-
tain provisions will catch the reader’s eye. We may pity the con-
sumer who is forced to receive voluminous documents all of
whose terms are in large, colorful print, boldface type, and capital
letters.

The third solution, strengthening remedies, seeks not to in-
crease the buyer’s substantive rights, but rather to improve his le-
gal remedies when those rights are violated. Statutes granting
attorney’s fees*’” or some form of exemplary damages*® are meant
to reduce the economic barriers to the enforcement of consumers’
rights and thereby to deter future violations. But if the consumer’s
potential recovery still remains small and contingent upon victory,
and if few consumers, warrantors, or their respective attorneys are
aware of the strenghtened remedies and penalties, consumers will
be unlikely to sue and violators unlikely to be deterred. Unless
consumers are apprised of their new rights, this solution will mark
yet another paper victory for consumerism.

II. WARRANTY LAW UNDER THE CALIFORNIA COMMERCIAL
CODE

The Uniform Commercial Code (U.C.C.) was adopted in
California in 1963 and took effect in 1965 as the California Com-
mercial Code.#® Its provisions govern both commercial and con-
sumer transactions, although it was drafted primarily to deal with
the former. A significant contribution of the Code was a coherent
treatment of warranties that accompany the sale of goods.*°

45. See generally J. GALBRAITH, THE NEW INDUSTRIAL STATE (1971).

46. Eg, 15 US.C. § 2302 (1976) (Magnuson-Moss);, 15 U.S.C. § 1631(a) (1976)
(Federal Truth in Lending Act); 12 C.F.R. § 226.6(a) (1978) (Federal Truth in Lend-
ing Act).

47. See 15 U.S.C. §2310(d)(2) (1976); CaL. Civ. CoDE § 1794 (West Supp.
1979).

48. See CaL. Civ. CODE § 1794 (West Supp. 1979).

49. For purposes of this Comment, the two codes are substantially identical ex-
cept for the absence of U.C.C. § 2-302 regarding unconscionability from the Califor-
nia version. Citations will generally be to the U.C.C. where the two codes are
identical.

50. “Goods” mean all things (including specially manufactured goods)

which are movable at the time of identification to the contract for sale
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A. Tripartite Approach to Warranties

The Commercial Code defines three types of warranties rele-
vant to consumer purchases: express warranties,*! implied warran-
ties of merchantability,’? and implied warranties of fitness for a
particular purpose.>> Each type of warranty has different requi-
sites and creates different obligations.

1. Express Warranties

Under section 2-313 of the U.C.C., express warranties are
created by written or oral statements that relate to the goods sold
and become part of the “basis of the bargain.”>* The express war-
ranty may be in the form of an affirmation of fact, a promise, a
description, a sample or a model. It may be created through indi-
vidual agreement or through advertising in the mass media.>s

a. The Role of Reliance in the “Basis of the Bargain”
Requirement. A central issue in the law of express warranties is
the role of the buyer’s reliance. U.C.C. section 2-313 requires that
in order to create an express warranty, the affirmation of fact,
promise, description, sample, or model must be part of the “basis
of the bargain.” It is unclear what degree of buyer’s reliance, if
any, is necessary to satisfy this requirement. What is clear is that
the consumer seldom actually relies on the written warranty, be-
cause it frequently accompanies a product inside the package, he
seldom reads it until the product breaks down, and he rarely un-
derstands it even then.’¢

other than the money in which the price is to be paid, investment secur-
ities (Article 8) and things in action. “Goods” also includes the unborn
young of animals and growing crops and other identified things at-
tached to realty as described in the section on goods to be severed from
realty (Section 2-107).

U.C.C. § 2-105(1).

51. U.C.C. §2-313.

52. U.CC. §2-314.

53. U.C.C. §2-315.

54. U.C.C. § 2-313(a)-(b). Compare id. with CaL. Civ. CopE § 1791.2 (West
Supp. 1979) (“express warranty” under Song-Beverly) and 15 U.S.C. § 2301(6) (1976)
(“written warranty” under Magnuson-Moss). See a/so notes 268-77, 390-96 & accom-
panying text /nfra.

55. Harris v. Belton, 258 Cal. App. 2d 595, 65 Cal. Rptr. 808 (1st Dist. 1968)
(advertisements, labels, and direction pamphlet may all create express warranties);
Gherna v. Ford Motor Co., 246 Cal. App. 2d 639, 55 Cal. Rptr. 94 (Ist Dist. 1966)
(manufacturer’s advertisements create express warranties running directly to the
buyer).

y56. One survey found that 49 out of the 51 consumer warranties examined were
of the “pre-packaged” variety—"the type packaged with the product resulting often
in the buyer not being aware of the terms of the warranty, or its existence, until he or
she gets home and opens the box containing the product.” 40 Fed. Reg. 60,168,
60,182 (1975).
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The problem, therefore, is how to qualify typical consumer
warranties as part of the “basis of the bargain” so as to fit under
the protections of U.C.C. section 2-313. In order to do so, a court
might adopt one of the following theories regarding the basis of
the bargain requirement.

One solution would be to hold that the buyer’s reliance is un-
necessary. If “the whole purpose of the law of warranty is to de-
termine what it is that the seller has in essence agreed to sell,”s’
then the buyer’s state of mind should no longer be the absolute
touchstone of a warranty’s validity. In Hauter v. Zogarts>® the
California Supreme Court disapproved prior cases® which had
demanded that the buyer prove reliance on the statement of the
seller, as was the pre-Code law.® Instead the court stated that the
impact of the basis of the bargain provision was either to shift the
burden of proving non-reliance to the seller®! or else to eliminate
the concept of reliance altogether and make the warrantor stand
behind his words unless they are adequately disclaimed.5?

Having posed the issue and its possible solutions, the Hauter
court then found it unnecessary to resolve the reliance question,
because the buyer in that case had in fact relied upon the seller’s
claims of safety on the cover of the box.5*> The court’s reluctance

57. U.C.C. § 2-313, Comment 4.

58. 14 Cal. 3d 104, 534 P.2d 377, 120 Cal. Rptr. 681 (1975). In Hauter, the plain-
tiff was hit on the head by the ball of a golf training device, the “Golfing Gizmo,”
described by the manufacturer as “completely safe.” The plaintiff prevailed against
the manufacturer and seller on the theories of breach of express warranty and implied
warranty of merchantability, strict liability in tort, and misrepresentation. The Song-
Beverly Act, though quite relevant to the reliance issue as well as the questions of
remedies and disclaimers, was not mentioned at all in this decision. It is likely, how-
ever, that the promise in Hauter, “COMPLETELY SAFE BALL WILL NOT HIT
PLAYER,” would not have qualified as an “express warranty” under Song-Beverly
anyway, because it neither promises to maintain performance nor to compensate the
buyer for non-performance, and does not use formal words such as “warrant” or
“guarantee.” See notes 268-77 & accompanying text ifra.

59. “The basis of the bargain requirement represents a significant change in the
law of warranties. Whereas plaintiffs in the past have had to prove their reliance
upon specific promises made by the seller, the Uniform Commercial Code requires no
such proof.” Hauter v. Zogarts, 14 Cal. 3d at 115, 534 P.2d at 383, 120 Cal. Rptr. at
687 (citation omitted).

60. See UNIFORM SALES ACT § 12 (1906). (“Any affirmation of fact . . . is an
express warranty if the natural tendency . . . is to induce the buyer to purchase the
goods, and if the buyer purchases the goods relying thereon”).

61. Hauter v. Zogarts, 120 Cal. 3d at 115, 534 P.2d at 384, 120 Cal. Rptr. at 688.
See also U.C.C. § 2-313, Comments 3, 8; Ezer, The Impact of the Uniform Commercial
Code on the California Law of Sales Warranties, 8 UCLA L. Rev. 281, 285 n.25
(1961).

62. Hauter v. Zogarts, 120 Cal. 3d at 115, 534 P.2d at 384, 120 Cal. Rptr. at 688.
See also U.C.C. § 2-313, Comment 4; Note, “Basis of the Bargain,"— What Role Reli-
ance?, 34 U. Prrr. L. REv. 145, 149-50 (1972).

63. “We are not called upon in this case to resolve the reliance issue. The parties
do not discuss the changes wrought by the Uniform Commercial Code, and plaintiffs
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to decide this issue may lead to the same persistence of the reli-
ance requirement in California as the court noted in other juris-
dictions.* Recently a state appellate court ignored the apparent
intent of the supreme court in Hauter to relax the reliance require-
ment and found “no reason to hold that reliance upon the war-
ranty is not still a vital ingredient for recovery.”6

As an alternative solution, a court could treat the buyer’s reli-
ance upon an express warranty arising after the sale as a modifica-
tion of the contract.%¢ According to the U.C.C.,*” agreements
modifying contracts are binding without additional consideration.
This section is designed to “make effective all necessary and desir-
able modifications of sales contracts without regard to the techni-
calities which at present hamper such adjustments.”8 Comment
seven to section 2-313 further supports this theory, as it clearly
envisions that express warranties might be created as modifica-

tions to the contract.
The precise time when words of description or affirmation are
made or samples are shown is not material. The sole question
is whether the language or samples or models are fairly to be
regarded as part of the contract. If language is used after the
closing of the deal (as when the buyer when taking delivery

are fully able to meet their burden regardless of which test we employ.” Hauter v.
Zogarts, 120 Cal. 3d at 116-17, 534 P.2d at 384, 120 Cal. Rptr. at 688 (footnote omit-
ted). In spite of the court’s statement that it was unnecessary to resolve the issue, it
spent two pages discussing it.

64. 7d. at 116 n.13, 534 P.2d at 384 n.13, 120 Cal. Rptr. at 688 n.13.

65. Fogo v. Cutter Laboratories, Inc., 68 Cal. App. 3d 744, 760; 137 Cal. Rptr.
417, 427 (1st Dist. 1977) (no evidence of reliance on express warranty by the manufac-
turer of blood plasma; Commercial Code inapplicable in any event because provision
of blood products is statutorily defined as a service, not sale).

66. E£.g., Winston Indus., Inc. v. Stuyvesant Ins. Co., 317 So. 2d 493 (Ala. App.
1975). There the court held that reliance was not necessary for an express warranty to
arise in a situation where the buyer was completely unaware of the warranty until
after the sale. The court considered important U.C.C. § 2-313, Comment 7, which
provides that “[i]f language is used after the closing of the deal . . . the warranty
becomes a modification, and need not be supported by consideration if it is otherwise
seasonable and in order.” See a/so 1 R. ANDERSON, ON THE UNIFORM COMMERCIAL
Copk § 2-313:18 (2d ed. 1970); Weintraub, Disclaimer of Warranties and Limitation of
Darmages for Breach of Warranty Under the UCC, 53 TEx. L. REv. 60, 64 (1974).

Professors White and Summers, in contrast, would not find the post-sale repre-
sentation to be a valid modification unless it had been relied upon. “Why should one
who has not relied on the seller’s statement have the right to sue? Such a plaintiff is
asking for greater protection than he would get under the warranty of merchantabili-
ty, far more than he bargained for. We would send him to the implied warranties.” J.
WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMER-
ciAL CoDE 282 (1972) [hereinafter cited as WHITE & SUMMERS]. But the authors
would also invalidate post-sale disclaimers and limitations of warranty. /4. at 363.
The net result would leave the buyer with the protections of the implied warranty of
merchantability, which are often greater than those of the express warranty.

67. U.C.C. §2-209(1) (“An agreement modifying a contract within this Article
needs no consideration to be binding”).

68. U.C.C. § 2-209, Comment 1.
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asks and receives an additional assurance), the warranty be-

comes a modification . . . .5
The primary difficulty with this approach is in characterizing the
discovery of a warranty in the box as an “agreement” at all. It
Jacks the bilateral dickering suggested by the comment’s paren-
thetical example.”® Yet the Code’s definition of “agreement,”
which incorporates “surrounding circumstances,” may be broad
enough to encompass this sort of transaction.”

A third possibility is that a court might hold that the buyer’s
reliance will be implied by law because the purchaser’s reasonable
expectation is that a standard written guaranty will be inside the
package and that the warrantor will stand behind it. This sort of
reliance may precede the sale and could be analogized to usages
of trade which “furnish the background and give particular mean-
ing to the language used, and are the framework of common un-
derstanding controlling any general rules of law . . . 7’72 While
one might argue that rewarding the buyer’s unexpressed expecta-
tions is the exclusive domain of implied warranties, here the terms
are explicit. Extrinsic policy considerations are used only to imply
the buyer’s reliance upon these express terms. Since the express
warranty terms are aimed at protecting the buyer, a conclusive
presumption of reliance would be appropriate. Regardless of
whether such a presumption were used, to the extent that warran-
tors and sellers comply with Magnuson-Moss’ requirement of pre-
sale availability of warranties,” litigating consumers should have
little difficulty bearing the burden of proving reliance upon the
warranty.

b. Warranty or Puffery? Express warranties may arise
without the use of formal words such as “guarantee” or “warrant”
and without any specific intention by the seller to create such a
warranty.’* However, “an affirmation merely of the value of the
goods or a statement purporting to be merely the seller’s opinion
or commendation of the goods does not create a warranty.””
This type of “salesman’s talk” or “puffing” is generally treated as

69. U.C.C. § 2-313, Comment 7.

70. See also U.C.C. § 2-313, Comment | (“Express warranties rest on ‘dickered’
aspects of the individual bargain . . .").

71. “ ‘Agreement’ means the bargain of the parties in fact as found in their lan-
guage or by implication from other circumstances including course of dealing or us-
age of trade or course of performance as provided in this Act (Sections 1-205 and 2-
208).” U.C.C. § 1-201(3). The seller’s express warranty could be characterized as an
offer of modifying terms that is accepted when the buyer reads the warranty and
chooses to use the product.

72. U.C.C. § 1-205, Comment 4.

73. See notes 390-96, 427-33 & accompanying text infra.

74. U.C.C. §2-313(2).

75. /4.
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within the realm of permissible salesmanship, apparently on the
theory that such statements by sellers are too vague to be relied
upon seriously.

Unfortunately, the line between enforceable warranties and
unenforceable puffery is nowhere clarified. Instead, courts gener-
ally prefer to employ the equally nebulous and conclusory distinc-
tion between “facts” and “opinions” to decide whether a
statement falls in one category or the other.’¢ While maintaining
the view that statements of fact do create express warranties, the
California Supreme Court has indicated that statements of opin-
ion can also become warranties if they are “part of the basis of the
bargain.””? Although this view appears to contradict the language
of section 2-313(2), it draws support from the official comment to
this section.’® Furthermore, the statutory language refers to a
statement “purporting to be merely the seller’s opinion,” which is
distinguishable from statements purporting to be facts. Sadly, the
supreme court declined to explain the precise meaning of the “ba-
sis of the bargain” requirement or how an opinion could satisfy it,
thereby providing little guidance in this label-ridden area of the
law.

Puffery is best distinguished from the express warranty on the
basis of the reasonable person standard: a warranty is a statement
upon which a reasonable person justifiably would rely. In apply-
ing such a standard, some relevant considerations include the
specificity of the statement, its susceptibility to verification,
whether it was written or oral, by whom it was made, the degree
of certainty with which it was stated, and the relative sophistica-
tion of the parties.”

¢.  Privity of Contracr. When the manufacturer makes an
express warranty, whether by individual agreement or by advertis-

76. See, e.g., Matlack, Inc. v. Hupp Corp., 57 F.R.D. 151, 12 U.C.C. Rep. Serv.
420 (E.D. Pa. 1972); Carpenter v. Alberto Culver Co., 28 Mich. App. 299, 184 N.W.2d
547 (1970); Performance Motors, Inc. v. Allen, 280 N.C. 385, 186 S.E.2d 161 (1972).
Equating warranties with statements of fact creates additional semantic confusion.
Facts are usually defined as actual reality or existence or truth. Thus, untrue state-
ments cannot be express warranties and a breach of express warranty becomes an
impossibility. Upon close examination, the dichotomy between facts and opinions
disintegrates leaving empty labels and circular definitions which may be easily
manipulated to support either conclusion.

77. Hauter v. Zogarts, 14 Cal. 3d 104, 115 n.10, 534 P.2d 377, 383 n.10, 120 Cal.
Rptr. 681, 687 n.10 (1975).

78. “Concerning affirmations of value or a seller’s opinion or commendation
under subsection (2), the basic question remains the same: What statements of the
seller have in the circumstances and in objective judgment become part of the basis of
the bargain?” U.C.C. § 2-313, Comment 8.

79. See WHITE & SUMMERS, supra note 66, at 274-76.

























































































































































































































































